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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



METHODIST HEALTHCARE - 
MEMPHIS HOSPITAL 

Plaintiff, 



vs. 



MICHAEL O. LEAVTTT, 
SECRETARY, DEPARTMENT OF 
HEALTH AND HUMAN 

Defendant. 



Civil Action No. i:06CV00579 



CERTIFICATION 

I, Jacqueline R. Vaughn, Attorney Advisor, Centers for Medicare & Medicaid 
Services, Department of Health and Human Services, under authority delegated 
by the Secretary, certify that the documents attached constitute a true and 
accurate transcript of the official file as furnished by the Provider Reimbursement 
Review Board (PRRB). These documents are the record of the PRRB's 
proceedings and decision, granting the Provider's request for Expedited Judicial 
Review for fiscal years ending December 31, 1998, 1999 and 2000, under Title 
XVIII of the Social Security Act, as amended. 
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Methodist Hospital of Memphis 

PRRB Case Nos. 03-0108, 04-01 10 and 05*0678 



COURT TRANSCRIPT INDEX 



Page No(s) . 



Documents pertaining to Case No. 03-0108 : 



PRRB Decision, dated February 2, 2006, granting Expedited Judicial 

Review 1-2 

Provider's Request, dated January 26, 2006, for Expedited Juridical 

Review, with Exhibits 3-23 

Correspondence regarding Critical Due Dates 24-25 

Provider's Request, dated November 19, 2002, for Hearing, with Notice of 

Program Reimbursement and Supporting Documents 26-40 



Documents pertaining to Case No. 04-01 10 : 



PRRB Decision, dated February 2, 2006, granting Expedited Judicial 

Review 41-42 

Provider's Request, dated January 26, 2006, for Expedited Juridical 

Review, with Exhibits 43-63 

Correspondence regarding Critical Due Dates 64-65 

Provider's Request, dated November 5, 2003, for Hearing, with Notice of 

Program Reimbursement and Supporting Documents 66-77 
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Methodist Hospital of Memphis 

PRRB Case Nos. 03-0108, 04-01 10 and 05-0678 



COURT TRANSCRIPT INDEX 

PageNo(s) , 

Documents pertaining to Case No, 05-0678: 

PRRB Letter, dated March 8, 2006, regarding Pending Issue 78 

PRRB Decision, dated March 7, 2006, granting Expedited Judicial 

Review 79-80 

Provider's Request, dated February 10, 2006, for Expedited Juridical 

Review, with Exhibits 81-105 

Portion of Provider's Position Paper regarding Disproportionate Share 

Issue, with Exhibits 1 06- 1 77 

Portion of Intermediary's Position Paper regarding Disproportionate 

Share Issue 178-189 

Correspondence regarding Critical Due Dates 1 90- 1 9 1 

Provider's Request, dated February 2, 2005, for Hearing, with Notice of 

Program Reimbursement and Supporting Documents 192-207 
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2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Phone: 410-786-2671 FAX: 410-786-5298 



AnjaM Mulchandani-West 



03-0180 
CERTIFIED MAIL 



FEB - 2 2006 



Mary Susan Philp, Esq, 

Powers, Pyles, Sutter & Verville, PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 



RE: Methodist Hospital of Memphis 
Provider No.44-0049 
FYE 12/31/98 
PRRB Case No, 03-0108 



Dear Ms. Philp: 



This is in response to the Provider's request that the Provider Reimbursement Review 
Board (Board), pursuant to 42 U.S.C. § 1395oo(f)(l), determine that it is without the 
authority to decide the question of whether the regulation, 42 C.F«R. § 412T06(b)(4)(ii), 
which excludes section 1115 expansion waiver days from the calculation of the 
disproportionate share (DSH) adjustment prior to January 20, 2000, is valid. The 
Provider is seeking to have section 1115 expansion waiver days included in the DSH 
calculation for period prior to January 20, 2000. 

The Provider believes that this regulation conflicts with 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I) 
and (II), ( the DSH calculation) which provides for two proxies as measures of the volume of 
low-income patients served by a hospital: 

(1) the percentage of the total Medicare inpatient days provided to low income 
Medicare patients (i.e., those patients entitled to supplemental security income under 
Title XVI of the Social Security Act); and 

(2) the percentage of total hospital days provided to "patients who (for such days) 
were eligible for medical assistance under a State plan approved under [the Medicaid 
program] ." 

The Provider believes that the regulation, 42 C.F.R. § 412.106(b)(4)(ii) is inconsistent with 
the statutory language of § 1 395ww(d)(5)(F)(vi)(H). Section 1 395oo(f)( 1 ) permits providers 
that have requested and are entitled to a hearing before the Board under 42 U.S.C. 
§ 1 395oo(a), to bypass the Board's hearing procedure and obtain judicial review of an issue 
involving a question of law or regulation where the Board determines that it is without the 
authority to decide such question. 

The Board has reviewed the submissions of the Provider pertaining to the requests for 
hearing and expedited judicial review. The documentation shows that the estimated 
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amount in controversy for the appeal exceeds $10,000, as required. The estimated amount 
in controversy is subject to recalculation by the Intermediary for the actual final amount. 

The Board finds that: 

1 ) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

3) it is bound by the applicable existing Medicare law and regulation (42 C.F.R. § 
405,1867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 CF.R. § 412.106(b)(4)(ii), which excludes section 1115 expansion waiver 
days from the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section 1115 waiver issue properly falls within the 
provisions of 42 U.S.C. § 1395oo (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
from the receipt of this decision to institute the appropriate action for judicial review. 
The graduate medical education issue will remain pending in this case. 

Board Members Participating 

Suzanne Cochran, Esq. 
Gary B. Blodgett, DDS 
Elaine C. Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 

FOR THE BOARD: 



^.,^^ 



Sparine Cochran, Esq. 
Chairman 



Enclosures: 42 U.S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBSA) 
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January 26, 2006 



VIA FEDERAL EXPRESS 

Suzanne Cochran, Esq., Chairperson 
Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Suite L 
Baltimore, MD 21244-2670 

Re: REQUEST FOR EXPEDITED JUDICIAL REVIEW 

Methodist Hospitals of Memphis; 
f Provider No. 44-0049; 
FYE December 31, 1998; 
PRRB Case No. 03-0180 



Dear Ms. Cochran: 

The Provider, Methodist Hospitals of Memphis ("Provider"), hereby requests that the 
Board grant expedited judicial review ("EJR") as to the disproportionate share hospital ("DSH") 
payment (Section 1115 waiver days) issue in the above appeal pursuant to Section 1878(f)(1) of 
the Social Security Act ("the Act")* 

As discussed below, EJR should be granted because the Provider challenges the policy of 
the Secretary of Health and Human Services ("the Secretary") and the Centers for Medicare and 
Medicaid Services ("CMS") which excludes Section 1115 waiver days from the DSH payment 
calculation for patient discharges prior to January 20, 2000, That policy was reflected in the 
determination of the Provider's intermediary in this appeal and was the subject of formal CMS 
pronouncements, including Program Memorandum A-99-62, which, subject to very limited 
exceptions, indicated that Section 1115 waiver days should be excluded from the DSH calcu- 
lation. 1 In addition, on January 20, 2000, CMS issued a regulation that instructed intermediaries 
to include Section 1115 waiver days in the DSH calculation, but only prospectively. 42 CF.R, 
§ 412.106(b)(4)(ii). 2 This CMS policy and the regulation violate the Medicare statute. 42 U.S.C. 
§ 1395ww(d). 



1 A copy of Program Memorandum A-99-62 is attached as Exhibit 1. 

2 A copy of 42 CF.R. § 412.106(b)(4)(H) is attached as Exhibit 2, 
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Because the Board lacks the authority to decide questions involving the validity of a 
Medicare regulation or controlling CMS policy, EJR is appropriate. Furthermore, the Board has 
previously determined that it was without authority to decide the precise legal question raised in 
the present appeal and granted EJR in at least two cases. Specifically, the Board granted the 
providers' request for EJR in the Oregon Waiver Days Group Appeal, PRRB Case No. 00- 
3891G, and in the Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. 
Both cases involved the validity of CMS's policy of excluding Section 1115 waiver days from 
the DSH calculation, and, in fact, the latter case involved the same State Medicaid program 
waiver that is at issue here. The Provider requests that the Board follow its determination in 
these cases and grant EJR in the instant case. 

L FACTUAL AND LEGAL BACKGROUND 

A. Medicare DSH Calculation 

Since 1983, the Medicare program has paid most hospitals for the operating costs 
of inpatient hospital services under a prospective payment system ("PPS"). 42 U.S.C 
§ 1395ww(d)(l)-(5); 42 CF,R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. Id. A hospital that serves a dispro- 
portionate share of low-income patients, or a DSH, is also entitled to an upward adjustment to 
the Medicare PPS payments. See 42 U.S.C- § 1395ww(d)(5)(F). 

The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage* 1 ("DSH patient percentage"), which is a proxy for the 
Provider's utilization by low-income patients. See 42 U.S.C. § 1395ww(d)(5)(F)(v). The DSH 
patient percentage is defined as the sum of two fractions expressed as percentages. 42 U.S.C. 
§ 1395ww(d)(5)(F)(vi). One of these fractions is commonly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XIX, but who were not entitled to benefits under Part A 
of [Medicare]." 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II). 

B. Section 1115 Waiver Provision and TennCare 

Section 1 1 15 of the Act allows the Secretary to approve State research and demonstration 
projects that promote the objectives of the Title XIX Medicaid program. 42 U.S.C. § 1315. 
Section 1 1 15(a)(1) authorizes the Secretary to waive the requirements of section 1902 of the 
Act, which contains Medicaid State plan requirements, including requirements as to eligible 
populations. 42 U.S.C. § 1315(a)(1), Section 1 1 15(a)(2)(A) allows a State to receive federal 
matching for medical assistance, including medical assistance provided to expanded eligibility 
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populations, for which the State would not ordinarily be entitled to receive federal matching. 42 
U.S.C§ 1315(a)(2), 

Under some Section 1115 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid. As stated by the Secretary, "the statute allows for the expansion popu- 
lations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 3137 (Jan. 20, 2000). 

The State of Tennessee first received approval for its Section 1115 demonstration project, 
called TennCare, on November 19, 1993. On January 1, 1994, Tennessee became the first state 
to move its Medicaid program enrollees to a statewide demonstration project. In addition to 
Medicaid eligible persons, TennCare offered coverage to expansion populations of uninsured and 
uninsurable persons, regardless of income, who would not have been eligible for Medicaid under 
the program as it existed prior to the waiver. 3 

C, CMS Treatment of Section 1115 Waiver Days Under DSH 

Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1 115 waiver days under DSH. See 42 CF.R, § 412.106 (1999). In 1999, however, CMS 
issued Program Memorandum A-99-62. 4 This memorandum instructed intermediaries, within 
certain parameters, to allow the inclusion of "ineligible waiver or demonstration population 
days," but only to the extent that the intermediaries had previously allowed their inclusion, i.e., 
allowing hospitals which had previously received payment for such days to be held harmless. To 
the extent that the very narrow parameters of Program Memorandum A-99-62 were not met, 
however, Section 1115 waiver days were excluded from the DSH calculation. 

On January 20, 2000, CMS issued an "interim final rule with comment period" to address 
the treatment under DSH of Section 11 15 waiver days. 65 Fed. Reg. 3 136 (Jan. 20, 2000). 
Through this interim final rule, CMS established that, effective with discharges occurring on or 
after January 20, 2000, hospitals may include the patient days of all populations eligible for Title 
XIX matching payments through a State's Section 1115 waiver in calculating the Medicare DSH 
adjustment. 65 Fed. Reg. 3136-37; 65 Fed. Reg. 47086. The implementing regulation states: 

Effective with discharges occurring on or after January 20, 2000, for purposes of 
counting days under paragraph (b)(4)(i) of this section, hospitals may include all days 
attributable to populations eligible for Title XIX matching payments through a waiver 
approved under section 1 1 15 of the Social Security Act. 



3 Exhibit 3 (Tennessee Statewide Health Reform Demonstration Fact Sheet). 

4 "Clarification of Allowable Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 



Calculation," Program Memorandum A-99-62 (Dec. 1, 1999). 
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42 CF.R, § 412.106(b)(4)(ii). Thus, CMS's new policy allowing the inclusion of Section 1115 
waiver days in the DSH calculation was effective for discharges occurring on or after January 20, 
2000, but not with respect to discharges occurring prior to that date. 

D. Provider's Position 

The Provider contends that the plain language of the Act requires the inclusion in the 
DSH calculation of all Section 1115 waiver days. As noted above, the statute provides that the 
numerator of the DSH Medicaid fraction include days for patients who were "eligible for 
medical assistance under a State Plan approved under Title XIX." 42 U,S.C § 1395ww(d)(5) 
(F)(vi)(II). Thus, the DSH calculation should clearly include all patients who were eligible for 
medical assistance under a Medicaid State Plan implemented through a Section 1115 waiver, 
including patients in expansion populations. Therefore, CMS's policy of excluding Section 1115 
waiver days from the DSH calculation prior to January 20, 2000, as reflected in Program 
Memorandum A-99-62 and CMS regulations at 42 C.F.R. § 4 12. 106(b)(4)(H), violates the Act 
and is invalid. 

During the fiscal year at issue in this appeal, the Provider provided services to patients 
who were eligible for Medicaid payment under the TennCare program. When the intermediary 
determined the amount of the Provider's DSH payment, it excluded days attributable to patients 
covered under the Section 1115 waiver. Therefore, the Provider has been under-reimbursed as a 
result of the intermediary's application of the invalid CMS policy. Attached as Exhibit 4 is a 
calculation of the estimated reimbursement impact of the intermediary's exclusion of the Section 
1115 waiver days, based on the information currently available to the Provider. 

II. THE BOARD SHOULD GRANT EJR 

Under Section 1878(f)(1) of the Act, 42 U.S.C. § 1395oo(f)(l), the Board may grant EJR 
as to an intermediary determination that involves a question of the validity of a law, regulation, 
or controlling CMS policy which the Board lacks authority to decide. See also 42 C.F.R, 
§ 405.1842. As discussed above, this appeal involves the Provider's challenge to CMS's policy, 
as reflected in CMS pronouncements and regulations, that excluded Section 1115 waiver days 
from the DSH calculation prior to January 20, 2000; this matter is, therefore, properly the subject 
of EJR. 

We note that the Board has previously granted EJR in at least two cases that also 
involved the validity of CMS's policy regarding Section 1115 waiver days. First, EJR was 
granted in the Oregon Waiver Days Group Appeal, PRRB Case No. 00-389 1G. That case 
subsequently came before the United States Court of Appeals for the Ninth Circuit, which last 
year ruled that Section 1115 waiver days must be included in the Medicaid fraction of the DSH 
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calculation. Portland Adventist Medical Center v. Thompson , Medicare and Medicaid Guide 
(CCH) H 301 ,592 (9 th Cir. Mar. 2, 2005). 

Second, the Board also granted EJR in a case involving TennCare program waiver days. 
Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. The federal district 
court for the District of Columbia recently ruled in favor of the Tennessee hospitals in that case, 
finding that the TennCare waiver days should be included in the DSH calculation. Cookeville 
Regional Medical Center, et al. v. Thompson, Civil Action No. 04-1053 (D.D.C. Oct. 28, 2005), 
appeal docketed, No. 05-5495 (D.C. Cir. Jan. 5, 2006), 

The situation presented here is identical to that involved in these previous appeals. 
Accordingly, the same result should apply here, and the Board should grant the Provider's 
request for EJR. 

Finally, we note that this appeal involves only a legal issue, i^, the validity of a CMS 
regulation and policy. There are no factual issues in dispute. Furthermore, the Board has 
jurisdiction in this appeal. 

For the foregoing reasons, the Provider requests that the Board grant EJR as to the 
Provider's challenge to the exclusion of Section 1115 waiver days from the DSH calculation. 



Sincerely, 

Mary Susan Kiilp 





Enclosures 



Cc (w/enc): Gary Gerber, TriSpan Health Services (via Federal Express) 
Wilson Leong, Blue Cross Blue Shield Association 
Michael Nesbit 

Cc (w/o enc): Lisa Ogilvie (via facsimile) 
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services furnished to program beneficiaries dur- 
ing the reporting period (frorri intermediary 
records). For final settlement, report on line 
25.01 the amount on line 5.99 of Worksheet 
M-5. 

Line 26 — Enter the total amount due to/from 
the program (lines 24 minus line 25). Transfer 
this amount to Worksheet S, Part II, column 3, 
line 9. 

Line 27 — Enter the program reimbursement ef- 
fect of protested items. The reimbursement ef- 
fect of the nonallowable items is estimated by 
applying reasonable methodology which closely 
approximates the actual effect of the item as if 
it had been determined through the normal cost 
finding process. (See § 115.2.) A schedule show- 
ing the supporting details and computations 
must be attached. 
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3666. WORKSHEET M-5 - ANALYSIS OF 
PAYMENTS TO HOSPITAL-BASED RHC/ 
FQHC SERVICES RENDERED TO 
PROGRAM BENEFICIARIES 

Complete this worksheet for Medicare interim 
payments only. If you have more than one hos- 
pital-based RHC/FQHC, complete a separate 
worksheet for each facility. 

Complete the identifying information on lines 1 
through 4. The remainder of the worksheet is 
completed by your fiscal intermediary. 

Line Descriptions 

Line 1 — Enter the total program interim pay- 
ments paid to the outpatient rehabilitation pro- 
vider. The amount entered reflects the sum of 
all interim payments paid on individual bills 
(net of adjustment bills) for services rendered in 
this cost reporting period. The amount entered 
includes amounts withheld from the compo- 
nent's interim payments due to an offset against 
overpayments to the component applicable to 
prior cost reporting periods. It does not include 



any retroactive lump sum adjustment amounts 
based on a subsequent revision of the interim 
rate, or tentative or net settlement amounts, nor 
does it include interim payments payable. 

Line 2 — Enter the total program interim pay- 
ments payable on individual bills. Since the cost 
in the cost report is on an accrual basis, this line 
represents the amount of services rendered in 
the cost reporting period, but not paid as of the 
end of the cost reporting period. It does not 
include payments reported on line 1. 

Line 3 — Enter the amount of each retroactive 
lump sum adjustment and the applicable date. 

Line 4 — Transfer the total interim payments to 
the title XVIII Worksheet M-3, line 25. 

DO NOT COMPLETE THE REMAINDER 
OF WORKSHEET M-5. LINES 5 THROUGH 
7 ARE FOR INTERMEDIARY USE ONLY. 

Line 5 — List separately each tentative settle- 
ment payment after desk review together with 
the date of payment. If the cost report is re- 
opened after the Notice of Program Reimburse- 
ment (NPR) has been issued, report all 
settlement payments prior to the current re- 
opening settlement on line 5. 

Line 6 — Enter the net settlement amount (bal- 
ance due to the provider or balance due to the 
program) for the NPR, or, if this settlement is 
after a reopening of the NPR, for this reopening. 

NOTE: On lines 3, 5, and 6, when an amount is 
due from the provider to the program, show the 
amount and date on which the provider agrees 
to the amount of repayment, even though total 
repayment is not accomplished until a later 
date. 

Line /—Enter the sum of the amounts on lines 
4, 5.99, and 6 in column 2, The amount in 
column 2 must equal the amount on Worksheet 
M-3, line 26. 
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[If 150,932] Medicaid Days in Medicare DSHs. 

Program Memorandum, HCFA-Pub, 60A, No. A-99-62, December 1, 1999. 
Medicare: Disproportionate Share Hospitals 

Prospective payment system — Disproportionate share hospitals — Calculating Medicaid 

days. — Calculation of Medicaid days in Medicare disproportionate share hospitals (DSHs) depends 
on whether the patient, not the hospital is eligible for Medicaid, A Medicaid day is applicable for 
days the patient is eligible for Medicaid even if Medicaid did not make payment for any services. A 
day does not count against the Medicare DSH adjustment if the same day is also a Medicaid day. 
Certain errors made by hospitals in counting for DSH adjustments will be held harmless prior to Jan. 
1,2000. 

See jf 4260. 
Medicare and Medicaid Guide || 15>U f 5JOfc 
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[Text of Memorandum] 

SUBJECT: Clarification of Allowable 
Medicaid Days in the Medicare Dispropor- 
tionate Share Hospital (DSH) Adjustment 
Calculation— ACTION 

A review of practices and policies regarding 
Medicare disproportionate share payment deter- 
minations led HCFA to conclude that it is neces 
sary to clarify the definition of eligible Medicaid 
days in Medicare disproportionate share policy 
and communicate this information to fiscal in- 
termediaries, hospitals, Medicaid State agencies, 
and Medicaid managed care organizations. This 
clarification applies to cost reporting periods 
beginning on or after January X, 2000. The 
purpose of this memorandum is to address those 
details that may need clarification and also to 
communicate the hold harmless position for cost 
reporting periods beginning before January 1, 
2000. A similar memorandum will be sent to the 
Medicaid State agencies. 

CLARIFICATION FOR COST 

REPORTING PERIODS BEGINNING 
ON OR AFTER JANUARY 1, 2000 

Background 

Under section 1886(d)(5)(F) of the Social Se- 
curity Act, the Medicare disproportionate share 
patient percentage is made up of two computa- 
tions. The first computation includes patient 
days that were furnished to patients who, dur- 
ing a given month, were entitled to both Medi- 
care Part A and Supplemental Security Income 
(SSI) (excluding State supplementation). This 
number is divided by the number of covered 
patient days utilized by patients under Medi- 
care Part A for that same period. The second 
computation includes patient days associated 
with beneficiaries who were eligible for medical 
assistance (Medicaid) under a State plan ap- 
proved under Title XIX but who were not enti- 
tled to Medicare Part A. (See 42 CFR 
412.106(b)(4).) This number is divided by the 
total number of patient days for that same 
period. 

Included Days 

In calculating the number of Medicaid days, 
the hospital must determine whether the patient 
was eligible for Medicaid under a State plan 
approved under Title XIX on the day of service. 
If the patient was so eligible, the day counts in 
the Medicare disproportionate share adjustment 
calculation. The statutory formula for "Medi- 
caid days" reflects several key concepts. First, 
the focus is on the patient's eligibility for Medi- 
caid benefits as determined by the State, not the 
hospital's "eligibility" for some form of Medi- 
caid payment. Second, the focus is on the pa- 
tient's eligibility for medical assistance under an 
approved Title Xrx State plan, not the pa- 
tient's eligibility for general assistance under a 

IT 150,932 



State-only program. Third, the focus is on eligi- 
bility for medical assistance under an approved 
Tide XIX State plan, not medical assistance 
under a State-only program or other program. 
Thus, for a day to be counted, the patient must 
be eligible on that day for medical assistance 
benefits under the Federal -St ate cooperative 
program known as Medicaid ( under an ap- 
proved Title XIX State plan). In other words, 
for purposes of the Medicare disproportionate 
share adjustment calculation, the term "Medi- 
caid days" refers to days on which the patient is 
eligible for medical assistance benefits under an 
approved Title XIX State plan. The term 
"Medicaid days 1 * does not refer to all days that 
have some relation to the Medicaid program, 
through a matching payment or otherwise; if a 
patient is not eligible for medical assistance 
benefits under an approved Title XIX State 
plan, the patient day cannot become a "Medi- 
caid day" simply by virtue of some other associ- 
ation with the Medicaid program. 

HCFA-Pub. 60A 

Medicaid days, for purposes of the Medicare 
disproportionate share adjustment calculation, 
include all days during which a patient is eligi- 
ble, under a State plan approved under Title 
XIX, for Medicaid benefits, even if Medicaid 
did not make payment for any services. Thus, 
Medicaid days include, but are not limited to, 
days that are determined to be medically neces- 
sary but for which payment is denied by Medi- 
caid because the provider did not bill timely, 
days that are beyond the number of days for 
which a State will pay, days that are utilized by 
a Medicaid beneficiary prior to an admission 
approval but for which a valid enrollment is 
determined within the prescribed period, and 
days for which payment is made by a third 
party. In addition, we recognize in the calcula- 
tion days that are utilized by a Medicaid benefi- 
ciary who is eligible for Medicaid under a State 
plan approved under Title XIX through a man- 
aged care organization (MCO) or health mainte- 
nance organization (HMO). However, in 
accordance with 42 CFR 412.106(b)(4), a day 
does not count in the Medicare disproportionate 
share adjustment calculation if the patient was 
entitled to both Medicare Part A and Medicaid 
on that day. Therefore, once the eligibility of the 
patient for Medicaid under a State plan ap- 
proved under Title XIX has been verified, you 
must determine whether any of the days are 
dual entitlement days and, to the extent that 
they are, subtract them from the other days in 
the calculation- 

Excluded Days 

Many States operate programs that include 
both State-only and Federal-State eligibility 
groups in an integrated program. For example, 
some States provide medical assistance to bene- 
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ficiaries of State-funded income support pro- 
grams. These beneficiaries, however, are not 
eligible for Medicaid under a State plan ap- 
proved under Title XIX, and, therefore, days 
utilized by these beneficiaries do not count in 
the Medicare disproportionate share adjustment 
calculation. If a hospital is unable to distinguish 
between Medicaid beneficiaries and other medi- 
cal assistance beneficiaries, then it must contact 
the State for assistance in doing so. 

In addition, if a given patient day affects the 
level of Medicaid DSH payments to the hospital 
but the patient is not eligible for Medicaid 
under a State plan approved under Title XIX on 
that day, the day is not included in the Medi- 
care DSH calculation. 

It should be noted that the types of days 
discussed above are not necessarily the only 
types of excluded days. Please see the attached 
chart, which summarizes some, but not neces- 
sarily all, of the types of days to be excluded 
from (or included in) the Medicare DSH adjust- 
ment calculation. 

To provide consistency in both components of 
the calculation, any days that are added to the 
Medicaid day count must also be added to the 
total day count, to the extent that they have not 
been previously so added. 

Regardless of the type of allowable Medicaid 
day, the hospital bears the burden of proof and 
must verify with the State that the patient was 
eligible under one of the allowable categories 
during each day of the patient's stay. The hospi- 
tal is responsible for and must provide adequate 
documentation to substantiate the number of 
Medicaid days claimed. Days for patients that 
cannot be verified by State records to have 
fallen within a period wherein the patient was 
eligible for Medicaid as described in this memo- 
randum cannot be counted. 

HOLD HARMLESS FOR COST 
REPORTING PERIODS BEGINNING 
BEFORE JANUARY 1, 2000 

In accordance with the hold harmless position 
communicated by HCFA on October 15, 1999, 
for cost reporting periods beginning before Janu- 
ary 1, 2000, you are not to disallow, within the 
parameters discussed below, the portion of 
Medicare DSH adjustment payments previously 
made to hospitals attributable to the erroneous 
inclusion of general assistance or other State- 
only health program, charity care, Medicaid 
DSH, and/or ineligible waiver or demonstration 
population days in the Medicaid days factor 
used in the Medicare DSH formula. This is 
consistent with HCFA's determination that hos- 
pitals and intermediaries relied, for the most 
part, on Medicaid days data obtained from 
State Medicaid agencies to compute Medicare 
DSH payments and that some of those agencies 

Medicare and Medicaid Guide 



commingled the types of otherwise ineligible 
days listed above with Medicaid Title XIX days 
in the data transmitted to hospitals and/or in- 
termediaries. Although HCFA has decided to 
allow the hospitals to be held harmless for re- 
ceiving additional payments resulting from the 
erroneous inclusion of these types of otherwise 
ineligible days, this decision is not intended to 
hold hospitals harmless for any other aspect of 
the calculation of Medicare DSH payments or 
any other Medicare payments. 

Hospitals That Received Payments 
Reflecting the Erroneous Inclusion of 
Days at issue 

In practical terms this means that you are 
not to reopen any cost reports for cost reporting 
periods beginning before January 1, 2000 to 
disallow the portions of Medicare DSH pay- 
ments attributable to the erroneous inclusion of 
general assistance or other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration population 
days if the hospital received payments for those 
days based on those cost reports. If, prior to the 
issuance of this Program Memorandum, you re- 
opened a settled cost report to disallow the por- 
tion of Medicare DSH payment attributable to 
the inclusion of these types of days, reopen that 
cost report again and refund the amounts (in- 
cluding interest) collected. Do not, however, pay 
the hospitals interest on the amounts previously 
recouped as result of the disallowance. Further- 
more, on or after October 15, 1999, you are not 
to accept reopening requests for previously set- 
tled cost reports or amendments to previously 
submitted cost reports pertaining to the inclu- 
sion of these types of days in the Medicare DSH 
formula. 

For cost reporting periods beginning before 
January 1, 2000, you are to continue to allow 
these types of days in the Medicare DSH calcu- 
lation for all open cost reports only in accor- 
dance with the practice followed for the hospital 
at issue before October 15, 1999 (i.e., for open 
cost reports, you are to allow only those types of 
otherwise ineligible days that the hospital re- 
ceived payment for in previous cost reporting 
periods settled before October 15, 1999). For 
example, if, for a given hospital, a portion of 
Medicare DSH payment was attributable to the 
erroneous inclusion of general assistance days 
for only the out-of-State or HMO population in 
cost reports settled before October 15, 1999, you 
are to include the ineligible waiver days for only 
that population when settling open cost reports 
for cost reporting periods beginning before Janu- 
ary 1, 2000. However, the actual number of 
general assistance and other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration days, as well 
as Medicaid Title XIX days, that you allow for 
the open cost reports must be supported by 
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auditable documentation provided by the 

hospital 

Hospitals That Did Not Receive Payments 
Reflecting the Erroneous Inclusion of 
Days at Issue 

If a hospital did not receive any payment 
based on the erroneous inclusion of general assis- 
tance or other State-only health program, char- 
ity care, Medicaid DSH, and /or waiver or 
demonstration population days for cost reports 
that were settled before October 15, 1999, and 
the hospital never filed a jurisdictionally proper 
appeal to the Provider Reimbursement Review 
Board (PRRB) on this issue, you are not to pay 
the hospital based on the inclusion of these types 
of days for any open cost reports for cost report- 
ing periods beginning before January 1, 2000. 
Furthermore, on or after October 15 t 1999 t you 
are not to accept reopening requests for previ- 
ously settled cost reports or amendments to pre- 
viously submitted cost reports pertaining to the 
inclusion of these types of days in the Medicare 
DSH formula. 

If, for cost reporting periods beginning before 
January 1 T 2000, a hospital that did not receive 
payments reflecting the erroneous inclusion of 
otherwise ineligible days filed a jurisdictionally 
proper appeal to the PRRB on the issue of the 
exclusion of these types of days from the Medi- 
care DSH formula before October 15, 1999, re- 
open the cost report at issue and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days. If there 
are any questions or concerns regarding the 
qualifications for a "jurisdictionally proper ap- 
peal", please submit them in writing before ren- 
dering a decision in a specific case to Charles 
Booth, Director, Financial Services Group, Of- 
fice of Financial Management, 7500 Security 
Boulevard, Location C3-14-16, Baltimore, Mary- 
land 21244-1850. Where, for cost reporting peri- 
ods beginning before January 1, 2000, a hospital 
filed a jurisdictionally proper appeal to the 
PRRB on the issue of the exclusion of these 
types of days from the Medicare DSH formula 
on or after October 15, 1999, reopen the settled 
cost report at issue and revise the Medicare 
DSH payment to reflect the inclusion of these 
types of days as Medicaid days, but only if the 
hospital appealed, before October 15, 1999, the 
denial of payment for the days in question in 
previous cost reporting periods. The actual num- 
ber of these types of days that you use in this 



revision must be properly supported by ade- 
quate documentation provided by the hospital. 
Do not reopen a cost report and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days if, on or 
after October 15, 1999, a hospital added the 
issue of the exclusion of these types of days to a 
jurisdictionally proper appeal already pending 
before PRRB on other Medicare DSH issues or 
other unrelated issues. 

You are to continue paying the Medicare 
DSH adjustment reflecting the inclusion of gen- 
eral assistance or other State-only health pro- 
gram* charity care, Medicaid DSH, and/or 
waiver or demonstration population days for all 
open cost reports for cost reporting periods be- 
ginning before January 1, 20*00, to any hospital 
that, before October 15, 1999, filed a jurisdic- 
tion ally proper appeal to the PRRB specifically 
for this issue on previously settled cost reports. 

Finally, you are reminded that, if a hospital 
has filed a jurisdictionally proper appeal with 
respect to the HCFA 97-2 ruling and the hospi- 
tal has otherwise received payment for the por- 
tion of Medicare DSH adjustment attributable 
to the inclusion of general assistance or other 
State-only health programs, charity care, Medi- 
caid DSH, and /or ineligible waiver or demon- 
stration population days based on its paid 
Medicaid days, include these types of unpaid 
days in the Medicare DSH formula when revis- 
ing the cost reports affected by the HCFA 97-2 
appeal. 

The effective date for this Program Mem- 
orandum (PM) is for cost reporting periods 
beginning on or after January 1, 2000. 

The implementation date for this PM is 
January 1, 2000. 

Funding is available through a Supple- 
mental Budget Request for costs required 
for implementation. 

PM may be discarded after January 31, 
2001. 

SPECIAL INSTRUCTIONS TO THE 
INTERMEDIARIES FOR PUBLISHING 
THE PM: The intermediaries are required 
to distribute the content of this PM to all 
the hospitals immediately upon receipt of 
the PM. 

Attachment 
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TYPE OF DAY 

General Assistance Patient 
Days 



Other State-Only Health 
Program Patient Days 



Charity Care Patient Days 



Actual 1902(rX2) and 
1931(b) Days 



Medicaid Optional Targeted 
Low Income Children 
(CHIP-related) Days 



Separate CHIP Days 



1915(c) Eligible Patient 
(the "217" group) Days 



Retroactive Eligible Days 



Medicaid Managed Care 
Organization Days 



Medicaid DSH Days 



DESCRIPTION 

Days for patients covered under a State-only (or county- 
only) general assistance program (whether or not any 
payment is available for health care services under the 
program). These patients are not Medicaid-eligible 
under the State plan. 

Days for patients covered under a State-only health 
program. These patients are not Medicaid-eligible under 
the State plan. 

Days for patients not eligible for Medicaid or any other 
third-party payer, and claimed as uncompensated care 
by a hospital. These patients are not Medicaid-eligible 
under the State plan. 

Days for patients eligible under a State plan based on a 
1902(r)(2) or 1931(b) election. These patients are 
Medicaid-eligible under the Title XIX State plan under 
the authority of these provisions, which is exercised by 
the State in the context of the approved State plan. 

Days for patients who are Title XlX-eligible and who 
meet the definition of "optional targeted low income 
children" under section 1905(uX2). The difference 
between these children and other Title XIX children is 
the enhanced FMAP rate available to the State. These 
children are fully Medicaid-eligible under the State 
plan. 

Days for patients who are eligible for benefits under a 
non-Medicaid State program furnishing child health 
assistance to targeted low-income children. These 
children are, by definition, not Medicaid-eligible under 
a State plan. 

Days for patients m the eligibility group under the 
State plan for individuals under a Home and 
Community Based Services waiver. This group includes 
individuals who would be Medicaid-eligible if they were 
in a medical institution. Under this special eligibility 
group, they are Medicaid-eligible under the State plan. 

Days for patients not enrolled in the Medicaid program 
at the time of service, but found retroactively eligible 
for Medicaid benefits for the days at issue. These 
patients are Medicaid-eligible under the State plan. 

Days for patients who are eligible for Medicaid under a 
State plan when the payment to the hospital is made by 
an MCO for the service. An MCO is the financing 
mechanism for Medicaid benefits, and payment for the 
service through the MCO does not affect eligibility. 

Days for patients who are not eligible for Medicaid 
benefits, but are considered in the calculation of 
Medicaid DSH payments by the State. These patients 
are not Medicaid-eligible. 

Sometimes Medicaid State plans specify that Medicaid 
DSH payments ate based upon a hospital's amount of 
charity care or general assistance days. This, however, 
is not "payment" for those days, and does not mean 
that the patient is eligible for Medicaid benefits or can 
be counted as such in the Medicare formula. 



ELIGIBLE TITLE 
XIXDAY 

No. 



No. 



No. 



Yes. 



Yes. 



No. 



Yes. 



Yes. 



Yes, 



No. 
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by an official of the hospital and, if dif- 
ferent, an official responsible for ad- 
ministering the residency program. 

(i) A listing, by specialty, of all resi- 
dents assigned to the hospital and pro- 
viding services to the hospital during 
the cost reporting period, 

(ii) The name and social security 
number of each resident. 

(iii) The dates the resident is as- 
signed to the hospital. 

(iv) The dates the resident is assigned 
to other hospitals or other freestanding 
providers and any nonprovider setting 
during the cost reporting period. 

(v) The proportion of the total time 
necessary to fill a residency slot that 
the resident is assigned to an area of 
the hospital listed under paragraph 
(f)(l)(ii) of this section. 

(3) Fiscal intermediaries must verify 
the correct count of residents. 

(g) Indirect medical education payment 
for managed care enrollees. For portions 
of cost reporting periods occurring on 
or after January 1, 1998, a payment is 
made to a hospital for indirect medical 
education costs, as determined under 
paragraph (e) of this section, for dis- 
charges associated with individuals 
who are enrolled under a risk-sharing 
contract with an eligible organization 
under section 1876 of the Act or with a 
Medicare+Choice organization under 
title XVni, Part C of the Act during 
the period, according to the applicable 
payment percentages described in 
§§ 413.76(c)(1) through (c)(5) of this sub- 
chapter. 

[50 FR 12741, Mar. 29, 1985, Redesignated at 56 
FR 43241, Aug. 30, 1991] 

Editorial Note: For Federal Register ci- 
tations affecting §412,105, see the List of Sec- 
tions Affected^ which appears in the Finding 
Aids section of the printed volume and on 
GPO Access. 

§412.106 Special treatment: Hospitals 
that serve a disproportionate share 
of low-income patients. 

(a) General considerations, (1) The fac- 
tors considered in determining whether 
a hospital qualifies for a payment ad- 
justment include the number of beds, 
the number of patient days, and the 
hospital's location. 

(i) The number of beds in a hospital 
is d^termihed in accordance with 
§ 412.105(b). 



(ii) For purposes of this section, the 
number of patient days in a hospital 
includes only those days attributable 
to units or wards of the hospital pro- 
viding acute care services generally 
payable under the prospective payment 
system and excludes patient days asso- 
ciated with — 

(A) Beds in excluded distinct part 
hospital units; 

(B) Beds otherwise countable under 
this section used for outpatient obser- 
vation services, skilled nursing swing- 
bed services, or ancillary labor/delivery 
services. This exclusion would not 
apply if a patient treated in an obser- 
vation bed is ultimately admitted for 
acute inpatient care, in which case the 
beds and days would be included in 
those counts; 

(C) Beds in a unit or ward that is not 
occupied to provide a level of care that 
would be payable under the acute care 
hospital inpatient prospective payment 
system at any time during the 3 pre- 
ceding months (the beds in the unit or 
ward are to be excluded from the deter- 
mination of available bed days during 
the current month); and 

(D) Beds in a unit or ward that is oth- 
erwise occupied (to provide a level of 
care that would be payable under the 
acute care hospital inpatient prospec- 
tive payment system) that could not be 
made available for inpatient occupancy 
within 24 hours for 30 consecutive days. 

(iii) The hospital's location, in an 
urban or rural area, is determined in 
accordance with the definitions in 
§412.62(f) or §412.64. 

(2) The payment adjustment is ap- 
plied to the hospital's DRO revenue for 
inpatient operating costs based on 
DRG^adjusted prospective payment 
rates for inpatient operating costs, ex- 
cluding outlier payments for Inpatient 
operating costs under subpart F of this 
part and additional payments made 
under the provisions of §412.105, 

(b) Determination of a hospital's dis- 
proportionate patient percentage. (1) Gen- 
eral rule. A hospital's disproportionate 
patient percentage is determined by 
adding the results of two computations 
and expressing that sum as a percent- 
age. 

(2) First computation; Federal fiscal 
year. For each month of the Federal 
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fiscal year in which the hospital's cost 
reporting period begins, CMS — 

(i) Determines the number of patient 
days that — 

(A) Are associated with discharges 
occurring during each month; and 

(B) Are furnished to patients who 
during that month were entitled to 
both Medicare Part A and SSI, exclud- 
ing those patients who received only 
State supplementation; 

(ii) Adds the results for the whole pe- 
riod; and 

(iii) Divides the number determined 
under paragraph (b)(2)(ii) of this sec- 
tion by the total number of patient 
days that — 

(A) Are associated with discharges 
that occur during that period; and 

(B) Are furnished to patients entitled 
to Medicare Part A. 

(3) First computation: Cost reporting pe- 
riod. If a hospital prefers that CMS use 
its cost reporting period instead of the 
Federal fiscal year, it must furnish to 
CMS, through its intermediary, a writ- 
ten request including the hospital's 
name, provider number, and cost re- 
porting period end date. This exception 
will be performed once per hospital per 
cost reporting period, and the resulting 
percentage becomes the hospital's offi- 
cial Medicare Part A/SSI percentage 
for that period, 

(4) Second computation. The fiscal 
intermediary determines, for the same 
cost reporting period used for the first 
computation, the number of the hos- 
pital's patient days of service for which 
patients were eligible for Medicaid but 
not entitled to Medicare Part A, and 
divides that number by the total num- 
ber of patient days in the same period. 
For purposes of this second computa- 
tion, the following requirements apply: 

(i) For purposes of this computation, 
a patient is deemed eligible for Med- 
icaid on a given day only if the patient 
is eligible for inpatient hospital serv- 
ices under an approved State Medicaid 
plan or under a waiver authorized 
under section 1115(a)(2) of the Act on 
that day, regardless of whether par- 
ticular items or services were covered 
or paid urfder the State plan or the au- 
thorized waiver, 

(ii) Effective with discharges occur- 
ring on or after January 20, 2000, for 
purposes of counting days under para- 



42 CFR Ch. IV (10-N04 Edition) 

graph (b)(4)(i) of this section, hospitals 
may include all days attributable to 
populations eligible for Title XIX 
matching payments through a waiver 
approved under section 1115 of the So- 
cial Security Act. 

(iii) The hospital has the burden of 
furnishing data adequate to prove eligi- 
bility for each Medicaid patient day 
claimed under this paragraph, and of 
verifying with the State that a patient 
was eligible for Medicaid during each 
claimed patient hospital day. 

(5) Disproportionate patient percentage. 
The intermediary adds the results of 
the first computation made under ei- 
ther paragraph (b)(2) or (b)(3) of this 
section and the second computation 
made under paragraph (b)(4) of this sec- 
tion and expresses that sum as a per- 
centage. This is the hospital's dis- 
proportionate patient percentage, and 
is used in paragraph (c) of this section, 

(c) Criteria for classification. A hos- 
pital is classified as a "disproportionate 
share" hospital under any of the fol- 
lowing circumstances: 

(1) The hospital's disproportionate 
patient percentage, as determined 
under paragraph (b)(5) of this section, 
is at least equal to one of the fol- 
lowing; 

(i) 15 percent, if the hospital is lo- 
cated in an urban area, and has 100 or 
more beds, or is located in a rural area 
and has 500 or more beds. 

(ii) 30 percent for discharges occur- 
ring before April 1, 2001, and 15 percent 
for discharges occurring on or after 
April 1, 2001, if the hospital is located 
in a rural area and either has more 
than 100 beds and fewer than 500 beds or 
is classified as a sole community hos- 
pital under §412.92, 

(iii) 40 percent for discharges before 
April 1, 2001, and 15 percent for dis- 
charges occurring on or after April 1, 
2001, if the hospital is located in an 
urban area and has fewer than 100 beds. 

(iv) 45 percent for discharges before 
April 1, 2001, and 15 percent for dis- 
charges occurring on or after April 1. 
2001, if the hospital is located in a rural 
area and has 100 or fewer beds. 

(2) The hospital is located in an 
urban area, has 100 or more beds, and 
can demonstrate that, during its cost 
reporting period, more than 30 percent 
of its net inpatient care revenues are 
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TENNESSEE STATEWIDE HEALTH REFORM 
DEMONSTRATION 

FACT SHEET 



Name of Section 1115 Demonstration: TenhCare 

Date Proposal Submitted: June 16, 19d3 

Date Proposal Approved: November 18, 1993 

Date Implemented: January 1/ 1994 

SUMMARY 

TennCare Is a statewide program to provide health care benefits to Medicaid 
beneficiaries, uninsured State residents and those whose medical conditions 
make them uninsurable* Enrollment Is capped at 1.4 million. If the cap Is 
reached, those in the mandatory Med|cq| <j ^pyeraqe and uninsurable groups will 
continue to be enrolled, While enrollment of flie currently uninsured groups will 
be limited. All enrollees are served In capitated managed care organizations 
(MCOs) that are health maintenance organizations (HMOs). Current enrollment 
Is about 1.3 million. 

ELIGIBILITY 

Three distinct groups are offered coverage: 

^ # All persons meeting the eligibility requirements of the Medicaid program 
as it existed In fiscal year 1993. Current enrollment In this group 1$ about 
% 803,000, 

/ ^Persons with an existing or prior existing health conditions causing them 
i to be uninsurable. This population Is now nearly 10 percent of all 
\ enrollees, 

« , Persons who are not eligible — either directly or as a dependent — for an 
lemployer-sponsored or government-sponsored health plan as of March 1, 
J1993, While enrollment will not be restricted for, those currently eligible 
, for Medicaid or the uninsurable, the cap on total enrollment may Hmlt the 
| number of uninsured served. Current enrollment of uninsurable and 
/ previously uninsured Individuals Is about 546,000. Enrollment Is currentiy 
; open to uninsured children and unlnsurables. Q 

BENEFIT PACKAGE 
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A standard benefit package is provided by managed care organizations (MCQs), 

TennCare benefits are more generous than those offered under Medicaid for 
acute care, generally in that they remove most limitations on number o f 
episod es covere d. The plan emphasizes preventive care by proVfdlngall 
preventlVfftare adults and children without copayments or deductibles. 

Ch June 3b, 2000, HCFA approved the State=s request to carve out pharmacy — " 
benefits from the MCO capitation rate for those Individuals also eligible for 
Medicare. 

ENROLLMENT/DXSENROLLMENT PROCESS 

Those deemed Medlcald-ellglble are enrolled for a 1 -year period. Those In the 
uninsured group are enrolled for a 1-year period as long as they continue to 
pay their premiums. 

The State may Involuntarily dlsenroll those In the uninsured group who fall to 
pay premiums, 

Individuals who are severely and persistently mentally III (SPMI) were brought 
Into managed care In July 1996, They are now served by the same BHOs that 
provide behavioral health services to the rest of the TennCare population (See 
section on TennCare Partners Program" below.) 

Long term care Is not included In the managed care plan, 

DELIVERY SYSTEM 

The State has contracted with 10 MCOs. The MCOs contract with providers on a 
fee-for-servlce or captation basis. 

Services for Children's Plan enrollees (children In State custody or at risk of 
custody) are currently being provided through the existing State delivery 
system. 

QUALITY ASSURANCE 

The State has a contract with an independent external quality review 
organization (EQRO). Yearly reviews have been completed and health plans 
have begun to Implement changes In many of the areas that were Identified as 
needing improvement. 

- COST-SHARING 

All adults and children with Incomes above 100 percent of the Federal Poverty 
Level (FPL) are required to pay, except those In Medicaid eligibility groups. 

\ Cost-sharing Is In the form of premiums, deductibles, and copayments based on 

i Income. 

Participants with Incomes over 100 percent FPL pay their premiums on a 1 ^ 

s. graduated fee schedule so that payments will Increase as income Incres&es. 1 J 
\ ' Premiums Include Individual premiums and family premiums. 



http://wwJK>&gov^^^ 4/24/2002 



tctuusBtroe noma Keiorm Demonstration Fact Sheet Pm» \ fl f a 

Case 1 :06-cv-00579-RJL Document 1 0-2 Filed 06/22/2006. .Page 23$T^I2 01 * 

• ' O ■ O - 

Deductibles are on a graduated scale, but none are required for mandatory 
Medicaid ellglbles. Deductibles are $250 for an individual and $500 tor a family 
with incomes between 101 and 199 percent FPL 

Copayments are up to 10 percent of costs, based on a graduated scale for 
enrollees with Incomes between 101 and 199 percent FPL (other than 
m andatory Medicaid etigibles) and would be 10 percent of the cost of a service 
T f orthosa at or above 200 parent f pl — — — — ; — - 



Cost-sharing expenditures are limited by annual out-of-pocket maximums of 
$1,250 per Indtvidual/famlly, excluding premium payments. 

To encourage use of preventive services, no deductible or copayment Is 
required for such services. 

TENNCARE PARTNERS PROGRAM 

Implemented on July 1, 1996, as part of the TennCare section 1115 
demonstration project, the TennCare Partners Program provides behavioral 
health and substance abuse services to all TennCare enrollees through a 
complete carve-out program. All mental health and substance abuse services 
that were previously offered by managed care organizations (MCOs), as well as 
those provided through the Tennessee Department of Mehtat Health and Mental 
Retardation, Is provided under the new plan by one of two behavioral health 
organizations (BHOs), 

Eligibility and Coverage: Eligibility Is determined as currently defined by the 
TennCare program; however, BHO enrollees are divided into two groups, Basic 
and Priority participants. The Basic benefit package provides standard episodic 
care services, while the Priority package Is an expanded group of services 
provided to those who are most severely ill. 

The 1.3 million Basic participants are entitled to the basic service benefit 
package for mental health and substance abuse services which has been 
offered by MCOs since TennCare was Implemented. 

Priority participants are those who have been evaluated by the State and 
Identified as SPML This group has traditionally been served by the Community 
Mental Health Centers (CMHCs) who were contracted by the Tennessee 
Department of Mental Health and Mental Retardation on a fee-for-servloe basis. 
All attempts have been made to preserve these existing provider relationships. 

Delivery System: BHOs contract with the State to provide services and receive 
monthly capitation payments for each enrollee. 

BHOs currently have the five State regional mental Institutions In their 
networks, although they are not required to do so. In addition, CMHCs are used 
as safety net providers. Both BHOs have contracted with all CMHCS. 

Coordination of care between the MCO and BHO is a contractual requirement 

for the plans. The State has required the plans to meet regularly to address „ n 

issues that arise In providing care. *-■- ^ u 
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The State believes that virtually all current behavioral health providers are In at 
feast one of the BHO networks* 

Choice of Provider: The BHOs each associate with several of the MCOs, with 
some overlap. Initially, the State assigned beneficiaries to one of the two BHOs 
via the enrollees= associated MOO, while providing an option to change If a 
provider of long standing was not in the network. Enrollees have free choice of 
provfctersirom within the assigned BHO nelwu i k, an d may tha t ige BHOs 




H 



changing MCOs at the annual change enrollment period. 
10/20/00 

Contact: 

Clarke Caaay. 410-786-7700 or E-mail CCaaevflHiGfa.gov. 

Madlcare.oov I Department of Health and Human San/teas | KM|=p 
Home I Privacy Policy I Feedback I Help i Website Accessib ility 
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Methodist Healthcare - Memphis Hospitals 
FYE1998 

Reimbursement Impact of DSH (Medicaid Days) 



Per NPR 

Total Medicaid Days 

Total DSH Reimbursement 


55,845 
$17,311,206 


Additional Medicaid Waiver Days 


8,229 


Revised Total Medicaid Days 
Revised Total DSH Reimbursement 


64,074 
$19,609,422 


Additional Reimbursement 


$ 2,298,216 
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^-PROVIDER REIMBURSEMENT REVIEW BOARD 
2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Phone: 410-786-2671 FAX: 410-786-5298 



V~-<6nry C. Wessman, Esq. 
Stanley J. Sokolove, C.P.A. 
Gary B. Btodgett, D.D.S. 



Refer to.' 



CERTIFIED MAIL 



fosKc m 



Powers, Pyles, Sutter & Verville, P.C. 

Mary Susan Philp, Esq* 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, DC 20006 5409 

Re: PRRB Appeals Pilot Program Acknowledgment and Critical Due Dates 
Case Number: 03-0180 
Date Filed: 11/19/02 

Provider Name: Methodist Hospitals of Memphis 
Provider Number: 44-0049 
Appealed Year - FYS: 12/31/98 

The Provider Reimbursement Review Board ("Board") has received your 
request for a hearing. Your appeal is being processed as part of a 
special pilot project. The intent of the pilot project is to improve 
communication between parties and to improve due process. Consequently, 
the cost of executing your appeal should be reduced and the appeal 
should be processed more timely. If you have not received prior 
notification of this pilot project from your intermediary, please contact 
your intermediary to obtain the complete details of this program. 

You must reference the case number, provider name, provider number 
and fiscal year end on all future correspondence with the Board. 
l£ any of the above information is incorrect, you must inform the 
Board and your intermediary, in writing, within 30 days of this letter. 

DUE DATES 



1st of March 2003: Provider's Position Statement due to the Board and 
the intermediary. Provider must request any additional 
documentation it needs from the intermediary and submit 
proposals to resolve issues. 

1st of July 2003: Intermediary's Position Statement due to the Board 

and the provider. Intermediary must address each issue, request 
any additional documentation it needs from the provider, submit 
proposals to resolve issues and furnish requested documentation, 
as appropriate. Jurisdiction motions are due to the Board and 
the provider at this point. 

1st of October 2003: Provider's response to the intermediary's 

position statement, proposals to resolve and requests for 
documentation are due. Jurisdiction briefs are due to the Board 
and the intermediary at this point. 

1st of April 2004: Provider's Hearing Brief, which contains 

the provider's final position on the remaining issues, due to 
the Board and the intermediary. 



Certified Article Number 



71LD 31D1 IflMM "WEB B15M 



Certified Article Number 



71b0 31Q1 WW "WD3 21U. 



SENDERS RECORD 
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/ft^tfffifltf^ Esq., Chalrpe 

PROVIDER REIMBURSEMENT REVIEW BOARIW " mn ™ c w «^ man Esa 
2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Phone: 410-786-2671 FAX: 410-786-5298 



Henry C. Wsssman, Esq. 
Stanley J. Sokolove, C.P-A. 
Gary B. Blodgett, D.D.S, 



Ref*Rt of June 2004: Intermediary's Hearing Brief, which contains 

the intermediary's final position on the remaining issues, due 
the Board and the provider . 

DISMISSALS 



■V-:",-.'. | 



You are responsible for pursuing your appeal in accordance with the 
Board's procedures and the due dates assigned. You must file your 
position statement and hearing brief regardless of any outstanding 
jurisdictional challenges, motions or subpoena requests. If you miss 
either of these two due dates, the Board will dismiss your appeal. 
The Board will not send a due date reminder. Accordingly, if the 
intermediary fails Xo file its hearing brief timely, the Board will 
contact the Centers for Medicare & Medicaid Services (CMS) about 
contract compliance and will move to a hearing date. 

HEARING DATE AND OPTIONS 



August 2004: Month of hearing. 



The Board will send you a Notice of Board Hearing to notify you of the 
specific time, date and location of the hearing, while we realize thai 
the regulations only call for a 30 day Notice of Hearing, we will 
attempt to issue the Notice of Hearing at least 90 days prior to the 
actual hearing date and will have attached hearing instructions. 

You may make a written request, at any time, that: 
your case be heard based on the submitted record; 
your case be conducted by video or teleconference; 

your case be resolved through mediation; j 

your case be reviewed in a pre-hearing conference with a Board membc ! 

If you request any of these options , you must continue to meet the due 
dates set forth in this letter until you are advised by the Board 
regarding your request. 

General instructions may be obtained from the Board's website, 
www.hcfa.gov/regs/prrb.htm. Instructions regarding the pilot program 
may be obtained from your intermediary. 

If you have questions about the pilot program, please call your 
i^g^edlarv^ ^You may also call Brooke McClurg of the Blue Cross & 
Bilk' ShJ^PA^BociatSQn s£\ (3*2) _2»7-5925. 








Steven R. Kirsh 

Division of Jurisdiction and Case Management 



cc: BC & BS Association 
Wilson C. Leong 
225 North Michigan Avenue 
Chicago, IL 60601-7680 



TriSpan Health services «c 
Gary Gerber, CPAv-*- <- J 
Director, Provider Audit 
P.O. BOX 23046 
Jackson, MS 39225 3046 
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FEDERAL EXPRESS 

Suzanne Cochran, Esq. 

Chairman 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, Maryland 21244-2670 

Re: Methodist Hospitals of Memphis; 
Provider No. 44-0049; 
Fiscal Year Ending December 3L 1998 

Dear Mr. Kues: 

Pursuant to Section 1878(a) of the Social Security Act, the above-captioned provider 
hereby appeals the notice of program reimbursement ( ,f NPR M ) issued for its fiscal year ending 
December 31, 1998. A copy of the NPR is attached as Exhibit 1. 

The provider appeals the following issues: 

(1) Adjustment of inpatient and outpatient bad debts; audit adjustment 
numbers 49 and 51 ; approximate reimbursement effect - $725,173 

The provider contends that the adjustment is contrary to 42 C.F.R. 
§ 413.80. Specifically, the Intermediary improperly disallowed Medicare 
bad debts claimed by the Provider. The Provider will furnish appropriate 
documentation supporting the bad debts in question. The audit 
adjustments for this issue, which reflect that the amount of bad debts 
disallowed was $966,897, are attached as Exhibit 2. Because hospital bad 
debts were subject to a 25 percent reduction during fiscal year 1998, the 
amount in controversy for this issue is $725,173, 
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(2) Adjustment of GME per-resident amount; audit adjustment number 34; 
approximate reimbursement effect - $1 57,356; 

The Provider contends that the Intermediary's use of a weighted average 
per-resident amount following the Provider's merger with LeBonheur 
Children's Hospital is contrary to the Medicare statute and regulations. 42 
U.S.C § 1395ww(h); 42 C.F.R. § 413.86(e)(1). The Intermediary should 
have used the Provider's pre-merger per-resident amount. The audit 
adjustment for this issue and calculations showing the approximate 
reimbursement impact are attached as Exhibit 3. 

(3) Adjustment of disproportionate share ("DSH") payment (Medicaid days 
percentage); audit adjustment number 44; approximate reimbursement 
effect- $2,298,216, 

The Provider contends that the Intermediary's calculation of the Provider's 
DSH payment is contrary to the Medicare statute and regulations. 42 
U.S.C. § 1395ww(d)(5)(F); 42 CRR. § 412.106. Specifically, the 
Provider contends that the days attributable to all patients eligible for 
Medicaid through the State of Tennessee's Section 1115 waiver program, 
not just the days for patients who could have been eligible for Medicaid 
absent the waiver, should have been included in the number of Medicaid 
eligible days used for purposes of the DSH calculation. The audit 
adjustment for this issue and calculation showing the approximate 
reimbursement impact are attached as Exhibit 4. In addition, the Provider 
notified the Intermediary of its position on this issue prior to the issuance 
oftheNPR. Exhibits. 

The amount in controversy exceeds the required jurisdictional amount of $1 0,000. The 
NPR is dated August 29, 2002. Therefore, this appeal is timely filed. 

The provider contends that the intermediary's determinations on these items were 
arbitrary and capricious, contrary to the Medicare statute, regulations and manual provisions, and 
otherwise contrary to law. The provider reserves the right to add other appeal items prior to the 
commencement of the hearing. 
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The provider appoints as its legal representative the law firm of Powers, Pyles, Sutter & 
Verville, P.C., located at 1875 Eye Street, N.W., Twelfth Floor, Washington, DC. 20006 
(Exhibit 6), 



Sincerely, 




Mary Susan Philp 



Enclosures 



cc: TriSpan Health Services 

Blue Cross and Blue Shield Association 
Marybeth Nagle 
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ytfLMS Contracted Intermediary. (60 1) 936-0 105 



FIRST REQUEST 

August 29, 2002 

Certified Mail 7001 2510 0009 3076 2126 
Return Receipt Requested 

NOTICE OF AMOUNT OF 
PROGRAM REIMBURSEMENT 

Ms. Marybeth Nagle, Director of Reimburs 
Methodist Healthcare- Memphis Hospitals 
1211 Union Avenue 
Suite 60 
Memphis, TN 38104 

RE: Provider: Methodist Healthcare- Memphis Hospitals 
Provider Number: 440049 
Fiscal Year End; 12/31/98 
Subunits: 443500 44522S 44S049 

Dear Ms. Nagle: 

This is a Medicare NOTICE OF AMOUNT OF PROGRAM REIMBURSEMENT for the cost 
report ended 12/31/98. This review is based on: 

( ) Audit Settlement 

( X ) No Audit Settlement (based on Desk Review) 

Our final determination in accordance with 42 CFR 405.1803 shows an amount due 
the Medicare Program as follows: 

Net Amount Due the Program: $ (1,564,985) 

See Attached Transaction Summary 
INTEREST " (52,329.18) 



PLEASE MAKE YOUR CHECK PAYABLE TO: TRISPAN HEALTH SERVICES, POST OFFICE BOX 
1043, JACKSON, MISSISSIPPI 39215-1043. 

In accordance with procedures of 42 CFR 405.376FF, interest will be assessed on 
the amount due HCFA unless full recovery of this payment is made within 3 days 
from the date of this Notice. Interest will be assessed for each 30 day 
period, or part thereof, that payment is delayed. IF YOU ARE UNABLE TO REFUND 
THE ENTIRE AMOUNT AT THIS TIME, PLEASE CONTACT THIS OFFICE IMMEDIATELY AT (601) 
936-0105, 



CBfma tot mUCMt * HBXCW SBMOS 
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Methodist Healthcare- Memphis Hospitals 
440049 12/31/98 



IF PAYMENT HAS NOT BEEN RECEIVED IN THIS OFFICE OR WE HAVE NOT BEEN CONTACTED 
WITHIN 15 DAYS FROM THE DATE OF THIS LETTER, YOUR PAYMENT WILL BE REDUCED BY 
100% ON THE 16TH DAY. If you are requesting a repayment schedule, please 
contact this office immediately so that we may determine if you are eligible 
for a repayment schedule. A list of the information which should be submitted 
is enclosed, ANY REPAYMENT SCHEDULE WOULD RUN FROM THE DATE OF THIS LETTER. If 
an overpayment is repaid in installments or recouped by withholding from 
several payments due the Provider, each payment will be applied first to 
accrued interest and then to the principal. With respect to repayment 
schedules, interest will be assessed on the higher of the private consumer rate 
or the current value of funds rate of interest on overpayments and 
underpayments to health care providers and suppliers . 



WITHIN 15 DAYS OF THIS BILLING, IF FULL PAYMENT IS NOT RECEIVED, NOTICE GIVEN 
THAT FULL PAYMENT WILL BE MADE WITHIN 30 DAYS, OR NO REPAYMENT PLAN IS 
ESTABLISHED, A REDUCTION OF 100% OF YOUR PAYMENTS WILL BE NECESSARY TO RECOVER 
THIS OVERPAYMENT. 



We have issued our report on your cost statement for this reporting period, and 
your copy is enclosed. This is a final report subject to interpretations of 
the "Principles of Reimbursement for Provider Cost" by the Health Care 
Financing Administration. These adjustments include the appropriate reference 
to applicable laws, regulations, and general instructions used as a basis for 
these adjustments. Please be informed that .the Intermediary Determination 
communicated by this NPR may be revised in accordance with 42 CFR 405.1885. 

If you disagree with the cost report adjustments which have been made by this 
office, you have the right to appeal in writing within 180 days from the date 
of this notice. If you disagree with adjustments aggregating $10,000 or more 
in Program reimbursement, your appeal should be made to the Provider 
Reimbursement Review Board (PRRB) . To request a group appeal, the amount in 
controversy must be at least $50,000 for any group of providers, including 
those under common ownership or control, where the matters in controversy 
involve a common question of fact, law or •regulation, or HCFA ruling. Appeal 
information and procedures are available in HCFA Pub. 15-1, Chapter 29, and in 
the CCH Medicare and Medicaid Guide, paragraphs 7679-7791. Copies of the HCFA 
Pub. 15-1 sections may be obtained from; 

National Technical Information Service 
5858 Port Royal Road 
Springfield, VA 22161 
(703) 487-4650 
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Methodist Healthcare- Memphis Hospitals 
440049 12/31/98 

Should you request an appeal to the PRRB, your written request should be 
directed to: 

Chairman 

Provider Reimbursement Review Board 
P.O. Box 31712 
Baltimore, MD 21207-8712 
(410) 786-2671 

Please also submit copies of your request to Mr. Gary Gerber, Director of 
Provider Audit, at our office and to the following address: 

Provider Reimbursement Review Board 
Appeals Coordinator 
Blue Cross Blue Shield Association 
225 North Michigan Avenue 
Chicago, IL 60601-7680 

If you disagree with adjustments aggregating at least $1,000 but less than 
$10,000, your appeal should be made to the Blue Cross Blue Shield Association 
under its Medicare Provider Appeals Procedures and is referred to as an 
Intermediary Appeal. Your written request should be directed to the following 
address : 

Intermediary Hearing Officer 

Reimbursement and Provider Appeals Department 

Blue Cross Blue Shield Association 

225 North Michigan Avenue 

Chicago, IL 60601-7680 

A copy of this request should also be 'submitted to Mr. Gary Gerber, Director of 
Provider Audit, at this office. 

For information on the proper form and required content of an appeal request, 
please refer to 42 CFR 405.1809 - 405.1833 and HCFA Pub. 15-1, Section 
2910-2918 for Intermediary Appeals and 42 CFR 405.1835 - 405.1890 and HCFA Pub. 
15-1, Section 2920-2929 for PRRB Appeals* -The appeal requests for either an 
Intermediary or PRRB Appeal must include the following; 

1.) Identification of items in dispute by adjustment number, 
amount, and description. 

2.) Reasons for disagreement with the Intermediary's 
determination on these items. 

3,) One copy of the NPR, or determination disputed and the 
pertinent portion of the adjustment report. 

In addition, Intermediary Appeal requests must include an estimate of the 
reimbursement in controversy for each item appealed. 
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Methodist Healthcare- Memphis Hospitals 
440049 12/31/98 

We strongly urge that you discuss with us any questions concerning the 
adjustments we have made. As you have 180 days from the date of the Notice of 
Corrected Program Reimbursement to formally file a request for appeal, there is 
ample opportunity for discussion without risk of any prejudice to your appeal 
rights . 

If you have any questions regarding this settlement, please contact our 
Provider Settlement Department at (601) 936-0105, extension 4713. For questions 
regarding specific audit adjustments, please contact our Louisiana Audit Office 
at (504) 343-0276. 



Sincerely, 



(ktfoPb 



Isddie Price 
Supervisor, Provider Reimbursement 

Attachments 
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SOCIAL SERVICE 

I/R SERVICES-OTHER PRGM COSTS APPRVD 

ADULTS & PEDIATRICS 

SCU LEBONHEUR 

OPERATING ROOM 

ANESTHESIOLOGY 

RADIOLOGY-DIAGNOSTIC 

LABORATORY 

RESPIRATORY THERAPY 

PHYSICAL THERAPY 

ELECTROCARDIOLOGY 

ELECTROENCEPHALOGRAPHY 

MED SUPPLIES CHARGED TO PATIENTS 

DRUGS CHARGED TO PATIENTS 

RENAL DIALYSIS 

PEDIATRIC CLINICS 

EMERGENCY 

GIFT, FLOWER, COFFEE SHOP & CANTEEN 

PHYSICIANS' PRIVATE OFFICES 

LEAD PROGRAM 

To remove Lebonheur hospital's 
Old Capital Related Cost from the 
as- ft led cost report. 
PRM-1:2304, 42 CFR 413.24 
WP reference A-5.28A1 

REIMBURSABLE BAD DEBTS 

To properly report Medicare inpatient 
bad debts per audit testwork. 
PRM-1:302, 42 CFR 413.80 
WP reference P-4-1 
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HOSPITAL ADULTS & PEDS 

SCU NORTH 

To proper Ly state total days on the 
as-f i Led cost report. 
PRM-1:2408.4, 42 CFR 412.110/413.20 
WP reference D-1 

RE 1MB BAD DEBTS- ALL OTHER 
To properly report Medicare 
outpatient bad debts. 
PRM-1:302, 42 CFR 413.80 
WP reference P-4-2 

BAD DEBTS FOR DEDUCTIBLES AND COINSURANC 
To properly report Medicare 
Renal bad debts. 
PRM-1:302, 42 CFR 413.80 
WP reference P-4-3 

UNWEIGHTED FTE COUNT <- 12/31/96 

UNWEIGHTED FTE COUNT CURRENT YEAR 

WEIGHTED FTE COUNT PRIMARY CARE CY 

WEIGHTED FTE COUNT ALL OTHER CY 
To properly update GME FTEs per 
audit work performed 
PRM-1:2832.4 I 42 CFR 413.86 
WP reference 0-81 

TOTAL HOSPITAL 

To property report IME FTE count 
per audit work performed 
PRM-1:2832.4, 42 CFR 412.105 
UP reference Q-8 

FTE COUNT <= 12/31/96 

FTE COUNT CURRENT YEAR 

TOTAL FTE COUNT PRIOR YEAR 

PRIOR YEAR PER RESIDENT TO BED RATIO 
To adjust IME FTE count and^other 
information for proper calculation of 



241499 
10123 



2656133 



779325 



185.52 



-3928 
3928 



-469822 



-2.15 



237571 

14051 



2186311 



314461 . 1093786 



173.89 


-.79 


173.10 


11-46 


-2.85 


B.61 


185.35 


-2.15 


183.20 


96.78 


-2.40 


94.38 


71.92 


6.87 


78.79 



183.37 



173.89 


-.95 


172.94 


11.46 


-2.79 


8.67 


185.35 


-2.15 


183.20 


173.67 


-2.38 


171.29 


153148 


.004274 


.157422 
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AD J A6/A8 

# WSPFT LINE COLUMN LTR LINE EXPLANATION OF AUDIT ADJUSTMENTS 



AS 
REPORTED 



INCREASE/ AS 
DECREASE ADJUSTED 



33 B1 



100.07 



SHARED SERVICES MHS 
To properly report the laundry & linen 
stats for Shared Services 
PRM 1:2306, 42 CFR 413.24 
WP reference A-5.28C1 



1009230 



1009230 



34 


E3 4 


8 


3,19 


1 


34 


E3 4 


8 


3.20 


1 



36 D1 2 2 8 58.01 


1 


36 D1 2 2 8 58.02 


1 



PRIMARY CARE PER RESIDENT AMOUNT 

OTHER PROGRAM PER RESIDENT AMOUNT 
To properly report GME per resident 
amount . 

PRM-1:2120, 42 CFR 413.86 
WP reference A- 5. 39 



35 


S3 1 


27 


4 


AMBULANCE TRIPS 


35 


S3 1 


27.01 


4 


AMBULANCE TRIPS 



To properly report ambulance trips 
PRM 1:2215, 42 CFR 410.40 
WP reference A-18A 

TRENDED COST 

EXPECTED COST 
To prperly report the trended and expected 
cost 

PRM 1:3622.2, 42 CFR 413.40(d)(5) 
WP reference A-18B 



50235 
52267 



678 
226 






6998 
2680 



-40 
41 

5670 
5670 



57233 

54947 



638 
267 



5670 
5670 
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MEMO ADJUSTMENT 
Adjustment Deleted 
WP Reference A-5.25b 



38 


A6 5 


18 


5 


V 


38 


A6 5 


18 


9 


V 


38 


A7 3 


5 


6 





39 
39 



B1 
B1 



98 
98 



1.05 
3.05 



90 RECL TO: OTHER CAPITAL RELATED COSTS 

6.06 RECL FROM: OTHER ADMIN & GENERAL 

TOTAL 

To reclass property taxes from A&G 
to Capital Related Costs. 
PRM-1:2328 f 42 CFR 413.90 
UP reference A- 5. 24 

PHYSICIANS* PRIVATE OFFICES 

PHYSICIANS' PRIVATE OFFICES 

To properly report Square Feet Statistics 
used in the allocation of Old and New 
CRC-Germantown for the Physician 
Private Office. 
PRM-1:2306, 42 CFR 413.24 






342162 


342162 





-342162 


-342162 





342162 


342162 



71473 
71473 



-48121 
-48121 



23352 
23352 
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Methodist Hospitals of Memphis 

Provider No. 44-0049 

Fiscal Year Ending December 3 1, 1998 



Calculation of Reimbursement Impact of 
GME Per Resident Amount Issue 



Primary Care Resident FTEs 

MHM Primary Care Per Resident Amount 

Total Primary Care GME Payment 

All Other Resident FTEs 

MHM All Other Per Resident Amount 

Total All Other GME Payment 

Total Unadjusted GME Payment 

Average Per Resident Amount 

3 -Year Rolling Average FTE Resident Count 

Total Allowable GME Payment 

Ratio of Program Inpatient Days/Total Inpatient 

Days 
Total Program GME Payment 

Total Program GME Payment Allowed 

Difference 



94.38 
$ 60,454.17 
$ 5,705,664.56 

78.96 
$ 55,604.43 
$ 4,390,525.79 

$10,096,190.35 

$ 58,245.01 

167.23 

$ 9,740,313.33 

0.458258 
$ 4,463,576 

$ 4,306,220 

$ 157,356 
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AD J A6/A8 

# WS P F T LINE COLUMN LTR LINE 



EXPLANATION OF AUDIT ADJUSTMENTS 



AS INCREASE/ AS 
REPORTED DECREASE ADJUSTED 



40 C 1 



42 AS 



43 S3 1 



44 E 
44 E 



A 1 
A 1 



44 



41 


A6 


5 


19 


4 


Y 


54 


41 


A6 


5 


19 


5 


Y 


54 


41 


A6 


5 


19 


8 


Y 


49 


41 


A6 


5 


19 


9 


Y 


49 



49.22 



26 



4 1 
4,03 1 



45 


S3 1 


1 


1 


45 


S3 1 


10.03 


1 



46 S3 1 



WP reference M-1B 

LABORATORY 

To adjust the gross up of MedLab revenue 
to reflect a uniform charge structure* 
PRM-1:2304 r 42 CFR 413.24 
UP reference A- 5. 3b 

RECL TO: ELECTROENCEPHALOGRAPHY 

RECL TO: ELECTROENCEPHALOGRAPHY 

RECL FROM: RESPIRATORY THERAPY 

RECL FROM: RESPIRATORY THERAPY 

To properly reel ass the cost for Sleep 
Sleep Disorder from Respiratory 
Therapy to EEG. 
PRM-1:2136, 42 CFR 413.9 
UP reference C-2B 



6.06 AD J TO: OTHER ADMIN & GENERAL 

To properly report total expenses to 

reconcile with the Audited Financial 

Statements. 

PRM- 1:2304, 42 CFR 413,53 

WP reference A-5.3a-1 

OBSERVATION BED DAYS 

To properly report observation 
bed days on the cost report. . 
PRM- 1:2408, 42 CFR 413.53 
WP reference D-1A 

PERCENT OF SSI RECIP PAT DAYS TO MED I CAR 

ALLOWABLE DISPROPOR SHARE PERCENTAGE 
To properly state the Disproportionate 
Share Adjustment factor and SSI% per 
audit test work. 
PRM-1:2408.4 i 42 CFR 412.110/413.20 
WP reference 0-7F 

HOSPITAL ADULTS & PEDS 

SCU NORTH 

To adjust number of beds on w/s S-3. 
PRM-1:24Q8, 42 CFR 413.53 
WP reference B-7 

HOSPITAL ADULTS & PEDS 



54632956 



7961 



16.37 
17.87 



930 
38 

335161 



■4126840 50506116 






281763 


281763 





133720 


133720 





-281763 


-281763 





-133720 . 


-133720 



-31831 



-358 



-1.34 
-1.57 



-7 

12 

-2552 



-31831 



7603 



15.03 
16.30 



923 

50 

332609 
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MEDICAID DAYS PER AUDIT 
TENNCARE UNINSURED DAYS 
TENNCARE UNINSURABLE DAYS 
TOTAL MEDICAID DAYS 

TOTAL DAYS 

ACUTE (Per F/S) 301,536 

NURSERY (Per F/S) 12.143 


55.845 
5.944 
2.285 

64,074 


TOTAL PATIENT DAYS 
MEDICAID % 


313,679 



TOTAL QUALIFYING DSH PATIENT % 
ADD-ON THRESHOLD 

ADD-ON ADJUSTMENT % 

ADJUSTED ADD-ON 
BASE DSH % 

TOTAL MHM DSH % 



20.43% 


20.43% 


35.46% 


35.46% 


20.20% 


20.20% 


15.26% 


15.26% 


82,50% 


82.50% 


12.59% 


12.59% 


5.88% 


5.88% 



YEARLY WEIGHTED AVERAGE 




18.47% 


TOTAL DRG PAYMENTS (Excl. Outlier) 




18.47% 


CALCULATED DSH 




107,532.126 


FFY '98 


FFY '99 




LESS: BBA REDUCTION °A 1.0% 


2.0% 


19,857,643 


TOTAL DSH REIMBURSEMENT 




248,221 


TOTAL DSH PAYMENTS PER AUDIT 




19,609,422 


DIFFERENCE 







17,311,206 
2,298,216 



18.47% 
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METHODIST HOSPITA^ )f MEMPHIS 
FYE DECEMBER 31, 19&S 

CALCULATION OF REIMBURSEMENT 
IMPACT OF DSH MEDICAID DAYS ISSUE 

Before 10/1/98 10/1/98 & After 
SSI % FED F/Y 1998 15.03% 15.03% 

COMPUTATION OF MEDICAID %: 
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Methodist. 

Healthcare 



July 29, 2002 

Federal Express 8349 0004 8374 

TriSpan Health Services 
Post Office Box 23046, 
1064 Flynt Drive 
Jackson, Mississippi 39208 

Re; Treatment of Section 1115 Waiver Days under Medicare DSH 

Deaf Sirs, 

Please be aware that Methodist Healthcare Memphis Hospitals (Provider No. 44-0049) hereby 
reserves its right to appeal the 1998 cost report based upon the exclusion of a percentage of 
DSH days eligible under the Section 1 1 15 waiver. We argue that days attributable to all patients 
eligible for Medicaid through the Section 1115 waiver program, not just the days for patients who 
could have been eligible for Medicaid absent the waiver, should have been included in the 
number of Medicaid eligible days used for purposes of the DSH calculations. 

Additional statements from our legal counsel, Mary Susan Philip, will follow. However, if you 
have any questions at this time, please do not hesitate to contact me at 901-516-0703. 

Sincerely, 

Marybeth l4file ( (J 

Director of Revenue Management 

cc: Mary Susan Philip 



to 



1211 Union Avenue • Memphis, Tennessee 38104 ♦ www.methodisthealth,org 
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October 28, 2002 



Mr. Steven R. Kirsh, Director 
Jurisdiction and Case Management Staff 
Provider Reimbursement Review Board 
7500 Security Blvd., Room C 1-09-1 3 
Baltimore, Maryland 21244-1850 



Re: 1998 Methodist Healthcare - Memphis Hospitals 
Provider Number: 44-0049 
Fiscal Year Ending 12/31/1998 

Dear Mr. Kirsh, 

Through this letter, The Provider is designating the following party as their Provider 
Representative related to appeals for the above mentioned hospital and fiscal year. Forward all 
correspondence related to appeals for this hospital to: 

Ms. Susan Philp, 

Powers, Pyle, Sutter and Verville 

1875 Eye Street NW 

12 th Floor 

Washington, DC 20006-5409 

Sincerely, 




£Z . 



Marybeth Nagle, 

Director of Reimbursement for Methodist Healthcare 



to 



1211 Union Avenue • Memphis, Tennessee 38104 • www.methodisthealth.org 






, , .Case IMWffiRfr&F lftHUm>gM£flUMJfr6£ftffl&$6 .^flg^fii,^., Chairperson 

/^ L PROVIDER REIMBURSEMENT REVIEW BOARD UtfcSSttSf&A 

i -C\v^ 2520 Lord Baltimore Drive, Suite L AnjaFi Mulchandani-West 

\,vTZ? Baltimore MD 21244-2670 

Phone:410-786-2671 FAX: 410-786-5298 



Refer to: 



04-01 10 
CERTIFIED MAIL rrn _ % £006 

Mary Susan Philp, Esq. 

Powers, Pyles, Sutter & Verville, PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 

RE: Methodist Hospital of Memphis 
Provider No.44-0049 
FYE 12/31/99 
PRRBCaseNo. 04-01 10 
Dear Ms. Philp: 

This is in response to the Provider's request that the Provider Reimbursement Review 
Board (Board), pursuant to 42 U.S.C. § 1395oo(f)(l), determine that it is without the 
authority to decide the question of whether the regulation, 42 C.F.R. § 412.106(b)(4)(H), 
which excludes section 1115 expansion waiver days from the calculation of the 
disproportionate share (DSH) adjustment prior to January 20, 2000, is valid. The 
Provider is seeking to have section 1115 expansion waiver days included in the DSH 
calculation for period prior to January 20, 2000. 

The Provider believes that this regulation conflicts with 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I) 
and (II), ( the DSH calculation) which provides for two proxies as measures of the volume of 
low-income patients served by a hospital: 

(1) the percentage of the total Medicare inpatient days provided to low income 
Medicare patients (i.e., those patients entitled to supplemental security income under 
Title XVI of the Social Security Act); and 

(2) the percentage of total hospital days provided to "patients who (for such days) 
were eligible for medical assistance under a State plan approved under [the Medicaid 
program]." 

The Provider believes that the regulation, 42 C.F.R. § 412.106(b)(4)(H) is inconsistent with 
the statutory language of § 1 395ww(d)(5)(F)(vi)(II). Section 1 395oo(f)( 1) permits providers 
that have requested and are entitled to a hearing before the Board under 42 U.S.C. 
§ 1395oo(a), to bypass the Board's hearing procedure and obtain judicial review of an issue 
involving a question of law or regulation where the Board determines that it is without the 
authority to decide such question. 

The Board has reviewed the submissions of the Provider pertaining to the requests for 
hearing and expedited judicial review. The documentation shows that the estimated 
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amount in controversy for the appeal exceeds $10,000, as required. The estimated amount 
in controversy is subject to recalculation by the Intermediary for the actual final amount. 

The Board finds that: 

1) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

3) it is bound by the applicable existing Medicare law and regulation (42 C.F.R. § 
405.1867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 C.F.R. § 412.106(b)(4)(ii), which excludes section 1115 expansion waiver 
days from the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section 1115 waiver issue properly falls within the 
provisions of 42 U.S.C. § 1395oo (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
from the receipt of this decision to institute the appropriate action for judicial review. 
The graduate medical education issue will remain pending in this case. 

Board Members Participating 

Suzanne Cochran, Esq. 
Gary B. Blodgett, DDS 
Elaine C. Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 

FOR THE BOARD: 



<• s^£.z.^s2^6'<*Zr~'\i 

Suzanne^Cochran, Esq. 
Chairman 



Enclosures: 42 U.S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBSA) 
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twelfth Floor ^ r ,../ ,, 

1875 Eye Street, NW fH #T /*"*> 
Washington, DC 20006-5409 

Phone: (202) 466-6550 mary susan philp 

Fax: (202) 785-1756 (202) 872-6735 

WWW.ppSV.com Susan.Philp@ppsv.com 



January 26, 2006 

RECEIVED 

VIA FEDERAL EXPRESS iAin7m 

JAM 2 7 2006 

Suzanne Cochran, Esq., Chairperson provider REIMBURSEMENT 

Provider Reimbursement Review Board REVIEW BOARD 

2520 Lord Baltimore Drive, Suite L 
Baltimore, MD 21244-2670 

Re: REQUEST FOR EXPEDITED JUDICIAL REVIEW 

Methodist Hospitals of Memphis; 

Provider No. 44-0049; 

FYE December 31, 1999; 

PRRB Case No. 04-01 10 

Dear Ms. Cochran: 

The Provider, Methodist Hospitals of Memphis ("Provider"), hereby requests that the 
Board grant expedited judicial review ("EJR") as to the disproportionate share hospital ("DSH") 
payment (Section 1115 waiver days) issue in the above appeal pursuant to Section 1878(f)(1) of 
the Social Security Act ("the Act"). 

As discussed below, EJR should be granted because the Provider challenges the policy of 
the Secretary of Health and Human Services ("the Secretary") and the Centers for Medicare and 
Medicaid Services ("CMS") which excludes Section 1115 waiver days from the DSH payment 
calculation for patient discharges prior to January 20, 2000. That policy was reflected in the 
determination of the Provider's intermediary in this appeal and was the subject of formal CMS 
pronouncements, including Program Memorandum A-99-62, which, subject to very limited 
exceptions, indicated that Section 1115 waiver days should be excluded from the DSH calcu- 
lation, ' In addition, on January 20, 2000, CMS issued a regulation that instructed intermediaries 
to include Section 1115 waiver days in the DSH calculation, but only prospectively. 42 C.RR. 
§ 412.106(b)(4)(ii). 2 This CMS policy and the regulation violate the Medicare statute. 42 
U.S.C § 1395ww(d). 



1 A copy of Program Memorandum A-99-62 is attached as Exhibit 1 . 

2 A copy of 42 C.F.R. § 412.106(b)(4)(ii) is attached as Exhibit 2. 
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Because the Board lacks the authority to decide questions involving the validity of a 
Medicare regulation or controlling CMS policy, EJR is appropriate* Furthermore, the Board has 
previously determined that it was without authority to decide the precise legal question raised in 
the present appeal and granted EJR in at least two cases. Specifically, the Board granted the 
providers' request for EJR in the Oregon Waiver Days Group Appeal, PRRB Case No. 00- 
3891G, and in the Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. 
Both cases involved the validity of CMS's policy of excluding Section 1115 waiver days from 
the DSH calculation* and, in fact, the latter case involved the same State Medicaid program 
waiver that is at issue here. The Provider requests that the Board follow its determination in 
these cases and grant EJR in the instant case, 

I. FACTUAL AND LEGAL BACKGROUND 

A. Medicare DSH Calculation 

Since 1983, the Medicare program has paid most hospitals for the operating costs 
of inpatient hospital services under a prospective payment system ("PPS"). 42 U.S.C. 
§ 1395ww(d)(l)-(5); 42 C.F.R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. Id. A hospital that serves a dispro- 
portionate share of low-income patients, or a DSH, is also entitled to an upward adjustment to 
the Medicare PPS payments. See 42 U.S.C. § 1395ww(d)(5)(F). 

The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage" ("DSH patient percentage"), which is a proxy for the 
Provider's utilization by low-income patients. See 42 U.S.C. § 1395ww(d)(5)(F)(v). The DSH 
patient percentage is defined as the sum of two fractions expressed as percentages, 42 U.S.C. 
§ 1395ww(d)(5)(F)(vi). One of these fractions is commonly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XIX, but who were not entitled to benefits under Part A 
of [Medicare]." 42 U.S.C, § 1395ww(d)(5)(F)(vi)(II). 

B. Section 1115 Waiver Provision and TennCare 

Section 1 1 15 of the Act allows the Secretary to approve State research and demonstration 
projects that promote the objectives of the Title XIX Medicaid program, 42 U.S.C. § 13 1 5, 
Section 1 1 15(a)(1) authorizes the Secretary to waive the requirements of section 1902 of the 
Act, which contains Medicaid State plan requirements, including requirements as to eligible 
populations. 42 U.S.C. § 1315(a)(1). Section 1115(a)(2)(A) allows a State to receive federal 
matching for medical assistance, including medical assistance provided to expanded eligibility 
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populations, for which the State would not ordinarily be entitled to receive federal matching. 42 
U.S.C. § 1315(a)(2). 

Under some Section 1115 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid. As stated by the Secretary, "the statute allows for the expansion popu- 
lations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 3137 (Jan. 20, 2000). 

The State of Tennessee first received approval for its Section 1115 demonstration project, 
called TennCare, on November 19, 1993. On January 1, 1994, Tennessee became the first state 
to move its Medicaid program enrollees to a statewide demonstration project. In addition to 
Medicaid eligible persons, TennCare offered coverage to expansion populations of uninsured and 
uninsurable persons, regardless of income, who would not have been eligible for Medicaid under 
the program as it existed prior to the waiver. 3 

C. CMS Treatment of Section 1115 Waiver Days Under DSH 

Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1115 waiver days under DSH. See 42 C.F.R. § 412.106 (1999). In 1999, however, CMS 
issued Program Memorandum A-99-62. 4 This memorandum instructed intermediaries, within 
certain parameters, to allow the inclusion of "ineligible waiver or demonstration population 
days," but only to the extent that the intermediaries had previously allowed their inclusion, i.e., 
allowing hospitals which had previously received payment for such days to be held harmless. To 
the extent that the very narrow parameters of Program Memorandum A-99-62 were not met, 
however, Section 1115 waiver days were excluded from the DSH calculation. 

On January 20, 2000, CMS issued an "interim final rule with comment period" to address 
the treatment under DSH of Section 1115 waiver days. 65 Fed. Reg. 3 136 (Jan. 20, 2000). 
Through this interim final rule, CMS established that, effective with discharges occurring on or 
after January 20, 2000, hospitals may include the patient days of all populations eligible for Title 
XIX matching payments through a State's Section 1115 waiver in calculating the Medicare DSH 
adjustment. 65 Fed. Reg. 3136-37; 65 Fed. Reg. 47086. The implementing regulation states: 

Effective with discharges occurring on or after January 20, 2000, for purposes of 
counting days under paragraph (b)(4)(i) of this section, hospitals may include all days 
attributable to populations eligible for Title XIX matching payments through a waiver 
approved under section 1 1 15 of the Social Security Act. 



3 Exhibit 3 (Tennessee Statewide Health Reform Demonstration Fact Sheet). 

4 "Clarification of Allowable Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 
Calculation," Program Memorandum A-99-62 (Dec. 1, 1999). 
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42 CF.R. § 412.106(b)(4)(ii). Thus, CMS's new policy allowing the inclusion of Section 1 115 
waiver days in the DSH calculation was effective for discharges occurring on or after January 20, 
2000, but not with respect to discharges occurring prior to that date, 

D. Provider's Position 

The Provider contends that the plain language of the Act requires the inclusion in the 
DSH calculation of all Section 1115 waiver days. As noted above, the statute provides that the 
numerator of the DSH Medicaid fraction include days for patients who were "eligible for 
medical assistance under a State Plan approved under Title XIX." 42 U,S,C. § 1395ww(d)(5) 
(F)(vi)(II), Thus, the DSH calculation should clearly include all patients who were eligible for 
medical assistance under a Medicaid State Plan implemented through a Section 1115 waiver, 
including patients in expansion populations. Therefore, CMS's policy of excluding Section 1115 
waiver days from the DSH calculation prior to January 20, 2000, as reflected in Program 
Memorandum A-99-62 and CMS regulations at 42 C.F.R. § 412.106(b)(4)(H), violates the Act 
and is invalid. 

During the fiscal year at issue in this appeal, the Provider provided services to patients 
who were eligible for Medicaid payment under the TennCare program. When the intermediary 
determined the amount of the Provider's DSH payment, it excluded days attributable to patients 
covered under the Section 1115 waiver. Therefore, the Provider has been under-reimbursed as a 
result of the intermediary's application of the invalid CMS policy. Attached as Exhibit 4 is a 
calculation of the estimated reimbursement impact of the intermediary's exclusion of the Section 
1115 waiver days, based on the information currently available to the Provider. 

II. THE BOARD SHOULD GRANT EJR 

Under Section 1878(f)(1) of the Act, 42 U.S.C. § 1395oo(f)(l), the Board may grant EJR 
as to an intermediary determination that involves a question of the validity of a law, regulation, 
or controlling CMS policy which the Board lacks authority to decide. See also 42 C.F.R. 
§ 405, 1842. As discussed above, this appeal involves the Provider's challenge to CMS's policy, 
as reflected in CMS pronouncements and regulations, that excluded Section 1115 waiver days 
from the DSH calculation prior to January 20, 2000; this matter is, therefore, properly the subject 
of EJR. 

We note that the Board has previously granted EJR in at least two cases that also 
involved the validity of CMS's policy regarding Section 1115 waiver days. First, EJR was 
granted in the Oregon Waiver Days Group Appeal, PRRB Case No, 00-389 1G. That case 
subsequently came before the United States Court of Appeals for the Ninth Circuit, which last 
year ruled that Section 1115 waiver days must be included in the Medicaid fraction of the DSH 
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calculation. Portland Adventist Medical Center v. Thompson . Medicare and Medicaid Guide 
(CCH) K 301,592 (9 th Cir. Mar. 2, 2005). 

Second, the Board also granted EJR in a case involving TennCare program waiver days. 
Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. The federal district 
court for the District of Columbia recently ruled in favor of the Tennessee hospitals in that case, 
finding that the TennCare waiver days should be included in the DSH calculation. Cookeville 
Regional Medical Center, et al v. Thompson , Civil Action No. 04-1053 (D.D.C. Oct. 28, 2005), 
appeal docketed, No. 05-5495 (D.C. Cir. Jan. 5, 2006). 

The situation presented here is identical to that involved in these previous appeals. 
Accordingly, the same result should apply here, and the Board should grant the Provider's 
request for EJR. 

Finally, we note that this appeal involves only a legal issue, i^, the validity of a CMS 
regulation and policy. There are no factual issues in dispute. Furthermore, the Board has 
jurisdiction in this appeal. 

For the foregoing reasons, the Provider requests that the Board grant EJR as to the 
Provider's challenge to the exclusion of Section 1115 waiver days from the DSH calculation. 



Sincerely, 




Mary Susan Philp 



Enclosures 



Cc (w/enc): Gary Gerber, TriSpan Health Services (via Federal Express) 
Wilson Leong, Blue Cross Blue Shield Association 
Michael Nesbit 

Cc (w/o enc): Lisa Ogilvie (via facsimile) 
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services furnished to program beneficiaries dur- 
ing the reporting period (from intermediary 
records). For final settlement, report on line 
25.01 the amount on line 5,99 of Worksheet 
M-5 

Line 2& — Enter the total amount due to/ from 
the program (lines 24 minus line 25), Transfer 
this amount to Worksheet S f Part II, column 3, 
line 9, 

Line 27 — Enter the program reimbursement ef- 
fect of protested items. The reimbursement ef- 
fect of the nonallowable items is estimated by 
applying reasonable methodology which closely 
approximates the actual effect of the item as if 
it had been determined through the normal cost 
finding process. (See § 1 15.2.) A schedule show- 
ing the supporting details and computations 
must be attached. 
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3666. WORKSHEET M-5 - ANALYSIS OF 
PAYMENTS TO HOSPITAL- BASED RHC/ 
FQHC SERVICES RENDERED TO 
PROGRAM BENEFICIARIES 

Complete this worksheet for Medicare interim 
payments only. If you have more than one hos- 
pital-based RHC/FQHC, complete a separate 
worksheet for each facility. 

Complete the identifying information on lines 1 
through 4, The remainder of the worksheet is 
completed by your fiscal intermediary. 

Line Descriptions 

Line 1 — Enter the total program interim pay- 
ments paid to the outpatient rehabilitation pro- 
vider. The amount entered reflects the sum of 
all interim payments paid on individual bills 
(net of adjustment bills) for services rendered in 
this cost reporting period. The amount entered 
includes amounts withheld from the compo- 
nent's interim payments due to an offset against 
overpayments to the component applicable to 
prior cost reporting periods. It does not include 



any retroactive lump sum adjustment amounts 
based on a subsequent revision of the interim 
rate, or tentative or net settlement amounts, nor 
does it include interim payments payable. 

Line 2 — Enter the total program interim pay- 
ments payable on individual bills. Since the cost 
in the cost report is on an accrual basis, this line 
represents the amount of services rendered in 
the cost reporting period, but not paid as of the 
end of the cost reporting period. It does not 
include payments reported on line L 

Line 3 — Enter the amount of each retroactive 
lump sum adjustment and the applicable date. 

Line 4 — Transfer the total interim payments to 
the title XVIII Worksheet M-3 f line 25. 

DO NOT COMPLETE THE REMAINDER 
OF WORKSHEET M-5. LINES 5 THROUGH 
7 ARE FOR INTERMEDIARY USE ONLY. 

Line 5 — List separately each tentative settle- 
ment payment after desk review together with 
the date of payment. If the cost report is re- 
opened after the Notice of Program Reimburse- 
ment (NPR) has been issued, report all 
settlement payments prior to the current re- 
opening settlement on line 5. 

Line 6 — Enter the net settlement amount (bal- 
ance due to the provider or balance due to the 
program) for the NPR, or T if this settlement is 
after a reopening of the NPR, for this reopening. 

NOTE: On lines 3, 5, and 6, when an amount is 
due from the provider to the program, show the 
amount and date on which the provider agrees 
to the amount of repayment, even though total 
repayment is not accomplished until a later 
date. 

Line 7 — Enter the sum of the amounts on lines 
4, 5,99, and 6 in column 2, The amount in 
column 2 must equal the amount on Worksheet 
M-3, line 26. 
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[If 150,932] Medicaid Days in Medicare DSHs. 

Program Memorandum, HCFA-Pub. 60A f No. A-99-62, December 1, 1999. 

Medicare: Disproportionate Share Hospitals 

Prospective payment system — Disproportionate share hospitals — Calculating Medicaid 
days. — Calculation of Medicaid days in Medicare disproportionate share hospitals (DSHs) depends 
on whether the patient, not the hospital is eligible for Medicaid. A Medicaid day is applicable for 
days the patient is eligible for Medicaid even if Medicaid did not make payment for any services. A 
day does not count against the Medicare DSH adjustment if the same day is also a Medicaid day- 
Certain errors made by hospitals in counting for DSH adjustments will be held harmless prior to Jan. 
1, 2000. 

See J 4260. 
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[Text of Memorandum] 

SUBJECT: Clarification of Allowable 
Medicaid Days in the Medicare Dispropor- 
tionate Share Hospital (DSH) Adjustment 
Calculation— ACTION 

A review of practices and policies regarding 
Medicare disproportionate share payment deter- 
minations led HCFA to conclude that it is neces- 
sary to clarify the definition of eligible Medicaid 
days in Medicare disproportionate share policy 
and communicate this information to fiscal in- 
termediaries, hospitals, Medicaid State agencies, 
and Medicaid managed care organizations. This 
clarification applies to cost reporting periods 
beginning on or after January 1 F 2000. The 
purpose of this memorandum is to address those 
details that may need clarification and also to 
communicate the hold harmless position for cost 
reporting periods beginning before January I, 
2000. A similar memorandum will be sent to the 
Medicaid State agencies. 

CLARIFICATION FOR COST 

REPORTING PERIODS BEGINNING 
ON OR AFTER JANUARY 1, 2000 

Background 

Under section 1886(d)(5)(F) of the Social Se- 
curity Act, the Medicare disproportionate share 
patient percentage is made up of two computa- 
tions. The first computation includes patient 
days that were furnished to patients who t dur- 
ing a given month, were entitled to both Medi- 
care Part A and Supplemental Security Income 
(SSI) (excluding State supplementation). This 
number is divided by the number of covered 
patient days utilized by patients under Medi- 
care Part A for that same period. The second 
computation includes patient days associated 
with beneficiaries who were eligible for medical 
assistance (Medicaid) under a State plan ap- 
proved under Title XIX but who were not enti- 
tled to Medicare Part A. (See 42 CFR 
412.106(b)(4).) This number is divided by the 
total number of patient days for that same 
period. 

Included Days 

In calculating the number of Medicaid days, 
the hospital must determine whether the patient 
was eligible for Medicaid under a State plan 
approved under Title XIX on the day of service. 
If the patient was so eligible, the day counts in 
the Medicare disproportionate share adjustment 
calculation. The statutory formula for "Medi- 
caid days" reflects several key concepts. First, 
the focus is on the patient's eligibility for Medi- 
caid benefits as determined by the State, not the 
hospital's "eligibility" for some form of Medi- 
caid payment. Second, the focus is on the pa- 
tient's eligibility for medical assistance under an 
approved Title XIX State plan, not the pa- 
tient's eligibility for general assistance under a 

If 150,932 



State-only program. Third, the focus is on eligi- 
bility for medical assistance under an approved 
Title XIX State plan, not medical assistance 
under a State-only program or other program. 
Thus, for a day to be counted, the patient must 
be eligible on that day for medical assistance 
benefits under the Federal-State cooperative 
program known as Medicaid ( under an ap- 
proved Title XIX State plan). In other words, 
for purposes of the Medicare disproportionate 
share adjustment calculation, the term "Medi- 
caid days" refers to days on which the patient is 
eligible for medical assistance benefits under an 
approved Title XIX State plan. The term 
"Medicaid days" does not refer to all days that 
have some relation to the Medicaid program, 
through a matching payment or otherwise; if a 
patient is not eligible for medical assistance 
benefits under an approved Title XIX State 
plan, the patient day cannot become a "Medi- 
caid day" simply by virtue of some other associ- 
ation with the Medicaid program. 

HCFA-Pub. GOA 

Medicaid days, for purposes of the Medicare 
disproportionate share adjustment calculation, 
include all days during which a patient is eligi- 
ble, under a State plan approved under Title 
XIX, for Medicaid benefits, even if Medicaid 
did not make payment for any services. Thus, 
Medicaid days include, but are not limited to, 
days that are determined to be medically neces- 
sary but for which payment is denied by Medi- 
caid because the provider did not bill timely, 
days that are beyond the number of days for 
which a State will pay, days that are utilized by 
a Medicaid beneficiary prior to an admission 
approval but for which a valid enrollment is 
determined within the prescribed period, and 
days for which payment is made by a third 
party. In addition, we recognize in the calcula- 
tion days that are utilized by a Medicaid benefi- 
ciary who is eligible for Medicaid under a State 
plan approved under Title XIX through a man- 
aged care organization (MCO) or health mainte- 
nance organization (HMO). However, in 
accordance with 42 CFR 412.106(b)(4), a day 
docs not count in the Medicare disproportionate 
share adjustment calculation if the patient was 
entitled to both Medicare Part A and Medicaid 
on that day. Therefore, once the eligibility of the 
patient for Medicaid under a State plan ap- 
proved under Title XIX has been verified, you 
must determine whether any of the days are 
dual entitlement days and, to the extent that 
they are, subtract them from the other days in 
the calculation. 

Excluded Days 

Many States operate programs that include 
both State-only and Federal-State eligibility 
groups in an integrated program. For example, 
some States provide medical assistance to bene- 
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ficiaries of State- funded income support pro- 
grams. These beneficiaries, however, are not 
eligible for Medicaid under a State plan ap- 
proved under Title XIX, and, therefore, days 
utilized by these beneficiaries do not count in 
the Medicare disproportionate share adjustment 
calculation. If a hospital is unable to distinguish 
between Medicaid beneficiaries and other medi- 
cal assistance beneficiaries, then it must contact 
the State for assistance in doing so. 

In addition, if a given patient day affects the 
level of Medicaid DSH payments to the hospital 
but the patient is not eligible for Medicaid 
under a State plan approved under Title XIX on 
that day, the day is not included in the Medi- 
care DSH calculation. 

It should be noted that the types of days 
discussed above are not necessarily the only 
types of excluded days. Please see the attached 
chart, which summarizes some, but not neces- 
sarily all, of the types of days to be excluded 
from (or included in) the Medicare DSH adjust- 
ment calculation. 

To provide consistency in both components of 
the calculation, any days that are added to the 
Medicaid day count must also be added to the 
total day count, to the extent that they have not 
been previously so added. 

Regardless of the type of allowable Medicaid 
day, the hospital bears the burden of proof and 
must verify with the State that the patient was 
eligible under one of the allowable categories 
during each day of the patient's stay. The hospi- 
tal is responsible for and must provide adequate ' 
documentation to substantiate the number of 
Medicaid days claimed. Days for patients that 
cannot be verified by State records to have 
fallen within a period wherein the patient was 
eligible for Medicaid as described in this memo- 
randum cannot be counted. 

HOLD HARMLESS FOR COST 

REPORTING PERIODS BEGINNING 
BEFORE JANUARY 1, 2000 

In accordance with the hold harmless position 
communicated by HCFA on October 15, 1999, 
for cost reporting periods beginning before Janu- 
ary 1, 2000, you are not to disallow, within the 
parameters discussed below, the portion of 
Medicare DSH adjustment payments previously 
made to hospitals attributable to the erroneous 
inclusion of general assistance or other State- 
only health program, charity care, Medicaid 
DSH, and/or ineligible waiver or demonstration 
population days in the Medicaid days factor 
used in the Medicare DSH formula. This is 
consistent with HCFA's determination that hos- 
pitals and intermediaries relied, for the most 
part, on Medicaid days data obtained from 
State Medicaid agencies to compute Medicare 
DSH payments and that some of those agencies 

Medicare and Medicaid Guide 



commingled the types of otherwise ineligible 
days listed above with Medicaid Title XIX days 
in the data transmitted to hospitals and/or in- 
termediaries. Although HCFA has decided to 
allow the hospitals to be held harmless for re- 
ceiving additional payments resulting from the 
erroneous inclusion of these types of otherwise 
ineligible days, this decision is not intended to 
hold hospitals harmless for any other aspect of 
the calculation of Medicare DSH payments or 
any other Medicare payments. 

Hospitals That Received Payments 
Reflecting the Erroneous Inclusion of 
Days at Issue 

In practical terms this means that you are 
not to reopen any cost reports for cost reporting 
periods beginning before January 1, 2000 to 
disallow the portions of Medicare DSH pay- 
ments attributable to the erroneous inclusion of 
general assistance or other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration population 
days if the hospital received payments for those 
days based on those cost reports. If, prior to the 
issuance of this Program Memorandum, you re- 
opened a settled cost report to disallow the por- 
tion of Medicare DSH payment attributable to 
the inclusion of these types of days, reopen that 
cost report again and refund the amounts (in- 
cluding interest) collected. Do not, however, pay 
the hospitals interest on the amounts previously 
recouped as result of the disallowance. Further- 
more, on or after October 15, 1999, you are not 
to accept reopening requests for previously set- 
tled cost reports or amendments to previously 
submitted cost reports pertaining to the inclu- 
sion of these types of days in the Medicare DSH 
formula. 

For cost reporting periods beginning before 
January 1, 2000, you are to continue to allow 
these types of days in the Medicare DSH calcu- 
lation for all open cost reports only in accor- 
dance with the practice followed for the hospital 
at issue before October 15, 1999 (i.e., for open 
cost reports, you are to allow only those types of 
otherwise ineligible days that the hospital re- 
ceived payment for in previous cost reporting 
periods settled before October 15, 1999). For 
example, if, for a given hospital, a portion of 
Medicare DSH payment was attributable to the 
erroneous inclusion of general assistance days 
for only the out-of-State or HMO population in 
cost reports settled before October 15, 1999, you 
are to include the ineligible waiver days for only 
that population when settling open cost reports 
for cost reporting periods beginning before Janu- 
ary 1, 2000. However, the actual number of 
general assistance and other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration days, as well 
as Medicaid Title XIX days, that you allow for 
the open cost reports must be supported by 
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audi table documentation provided by the 
hospital. 

Hospitals That Did Not Receive Payments 
Reflecting the Erroneous Inclusion of 
Days at Issue 

If a hospital did not receive any payment 
based on the erroneous inclusion of general assis- 
tance or other State-only health program, char- 
ity care, Medicaid DSH, and/or waiver or 
demonstration population days for cost reports 
that were settled before October 15, 1999, and 
the hospital never filed a jurisdictionally proper 
appeal to the Provider Reimbursement Review 
Board (PRRB) on this issue, you are not to pay 
the hospital based on the inclusion of these types 
of days for any open cost reports for cost report- 
ing periods beginning before January 1, 2000. 
Furthermore, on or after October 15, 1999, you 
are not to accept reopening requests for previ- 
ously settled cost reports or amendments to pre- 
viously submitted cost reports pertaining to the 
inclusion of these types of days in the Medicare 
DSH formula. 

If, for cost reporting periods beginning before 
January 1, 2000, a hospital that did not receive 
payments reflecting the erroneous inclusion of 
otherwise ineligible days filed a jurisdictionally 
proper appeal to the PRRB on the issue of the 
exclusion of these types of days from the Medi- 
care DSH formula before October 15, 1999, re- 
open the cost report at issue and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days. If there 
are any questions or concerns regarding the 
qualifications for a "jurisdictionally proper ap- 
peal", please submit them in writing before ren- 
dering a decision in a specific case to Charles 
Booth, Director, Financial Services Group, Of- 
fice of Financial Management, 7500 Security 
Boulevard, Location C3-14-16, Baltimore, Mary- 
land 21244-1850, Where, for cost reporting peri- 
ods beginning before January 1, 2000, a hospital 
filed a jurisdictionally proper appeal to the 
PRRB on the issue of the exclusion of these 
types of days from the Medicare DSH formula 
on or after October 15, 1999, reopen the settled 
cost report at issue and revise the Medicare 
DSH payment to reflect the inclusion of these 
types of days as Medicaid days, but only if the 
hospital appealed, before October 15, 1999, the 
denial of payment for the days in question in 
previous cost reporting periods. The actual num- 
ber of these types of days that you use in this 



revision must be properly supported by ade- 
quate documentation provided by the hospital. 
Do not reopen a cost report and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days if, on or 
after October 15, 1999, a hospital added the 
issue of the exclusion of these types of days to a 
jurisdictionally proper appeal already pending 
before PRRB on other Medicare DSH issues or 
other unrelated issues. 

You are to continue paying the Medicare 
DSH adjustment reflecting the inclusion of gen- 
eral assistance or other State-only health pro- 
gram, charity care, Medicaid DSH, and/or 
waiver or demonstration population days for all 
open cost reports for cost reporting periods be- 
ginning before January 1, 2000, to any hospital 
that, before October 15, 1999, filed a jurisdic- 
tionally proper appeal to the PRRB specifically 
for this issue on previously settled cost reports. 

Finally, you are reminded that, if a hospital 
has filed a jurisdictionally proper appeal with 
respect to the HCFA 97-2 ruling and the hospi- 
tal has otherwise received payment for the por- 
tion of Medicare DSH adjustment attributable 
to the inclusion of general assistance or other 
State-only health programs, charity care, Medi- 
caid DSH, and/or ineligible waiver or demon- 
stration population days based on its paid 
Medicaid days, include these types of unpaid 
days in the Medicare DSH formula when revis- 
ing the cost reports affected by the HCFA 97-2 
appeal. 

The effective date for this Program Mem- 
orandum (PM) is for cost reporting periods 
beginning on or after January 1, 2000. 

The implementation date for this PM is 
January 1, 2000. 

Funding is available through a Supple- 
mental Budget Request for costs required 
for implementation. 

PM may be discarded after January 31, 
2001. 

SPECIAL INSTRUCTIONS TO THE 
INTERMEDIARIES FOR PUBLISHING 
THE PM: The intermediaries are required 
to distribute the content of this PM to all 
the hospitals immediately upon receipt of 
the PM. 

Attachment 
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TYPE OF DAY 

General Assistance Patient 
Days 



Other State-Only Health 
Program Patient Days 

Charity Care Patient Days 



Actual 1902(rX2) and 
1931(b) Days 



Medicaid Optional Targeted 
Low Income Children 
(CHIP-related) Days 



Separate CHIP Days 



1915(c) Eligible Patient 
(the "217" group) Days 



Retroactive Eligible Days 



Medicaid Managed Care 
Organization Days 



Medicaid DSH Days 



DESCRIPTION 

Days for patients covered under a State-only (or county- 
only) general assistance program (whether or not any 
payment is available for health care services under the 
program). These patients are not Medicaid-eligible 
under the State plan. 

Days for patients covered under a State-only health 
program. These patients are not Medicaid-eligible under 
the State plan. 

Days tor patients not eligible for Medicaid or any other 
third-party payer, and claimed as uncompensated care 
by a hospital. These patients are not Medicaid-eligible 
under the State plan. 

Days for patients eligible under a State plan based on a 
1902(rX2) or 1931(b) election. These patients are 
Medicaid-eligible under the Title XIX State plan under 
the authority of these provisions, which is exercised by 
the State in the context of the approved State plan. 

Days for patients who are Title XlX-eligible and who 
meet the definition of "optional targeted low income 
children*' under section 1905(uX2). The difference 
between these children and other Title XIX children is 
the enhanced FMAP rate available to the State. These 
children are fully Medicaid-eligible under the State 
plan. 

Days for patients who are eligible for benefits under a 
non-Medkaid State program furnishing child health 
assistance to targeted low-income children. These 
children are, by definition, not Medicaid-eligible under 
a State plan. 

Days for patients in the eligibility group under the 
State plan for individuals under a Home and 
Community Based Services waiver. This group includes 
individuals who would be Medicaid-eligible if they were 
in a medical institution. Under this special eligibility 
group, they are Medicaid-eligible under the State plan. 

Days for patients not enrolled in the Medicaid program 
at the time of service, but found retroactively eligible 
for Medicaid benefits for the days at issue. These 
patients are Medicaid-eligible under the State plan. 

Days for patients who are eligible for Medicaid under a 
State plan when the payment to the hospital is made by 
an MCO for the service. An MCO is the financing 
mechanism for Medicaid benefits, and payment for the 
service through the MCO does not affect eligibility. 

Days for patients who are not eligible for Medicaid 
benefits, but are considered in the calculation of 
Medicaid DSH payments by the State. These patients 
are not Medicaid-eligible. 

Sometimes Medicaid State plans specify that Medicaid 
DSH payments are based upon a hospital's amount of 
charity care or general assistance days. This, however, 
is not ** payment* * for those days, and does not mean 
that the patient is eligible for Medicaid benefits or can 
be counted as such in the Medicare formula. 



ELIGIBLE TITLE 
XIX DAY 

No. 



No. 



No. 



Yes. 



Yes. 



No. 



Yes. 



Yes. 



Yes. 



No. 
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by an official of the hospital and, if dif- 
ferent, an official responsible for ad- 
ministering the residency program. 

(i) A listing, by specialty, of all resi- 
dents assigned to the hospital and pro- 
viding services to the hospital during 
the cost reporting period. 

(ii) The name and social security 
number of each resident. 

(iii) The dates the resident is as- 
signed to the hospital. 

(iv) The dates the resident is assigned 
to other hospitals or other freestanding 
providers and any nohprovider setting 
during the cost reporting period. 

(v) The proportion of the total time 
necessary to fill a residency slot that 
the resident is assigned to an area of 
the hospital listed under paragraph 
(f)(l)(ii) of this section. 

(3) Fiscal intermediaries must verify 
the correct count of residents. 

(g) Indirect medical education payment 
for managed care enrollees. For portions 
of cost reporting periods occurring on 
or after January 1, 1998, a payment is 
made to a hospital for indirect medical 
education costs, as determined under 
paragraph (e) of this section, for dis- 
charges associated with individuals 
who are enrolled under a risk-sharing 
contract with an eligible organization 
under section 1876 of the Act or with a 
Medicare+Choice organization under 
title XVIII, Part O of the Act during 
the period, according to the applicable 
payment percentages described in 
§§ 413.76(c)(1) through (c)(5) of this sub- 
chapter. 

[50 FR 12741, Mar. 29, 1985. Redesignated at 56 
FR 43241, Aug. 30, 1991] 

Editorial Note: For Federal Register ci- 
tations affecting §412.105, see the List of Sec- 
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access. 

§412.106 Special treatment: Hospitals 
that serve a disproportionate share 
of low-income patients. 

(a) General considerations. (1) The fac- 
tors considered in determining whether 
a hospital qualifies for a payment ad- 
justment include the number of beds, 
the number of patient days, and the 
hospitars location, 

(i) The number of beds in a hospital 
is determined in accordance with 
§ 412.105(b). 



(ii) For purposes of this section, the 
number of patient days in a hospital 
includes only those days attributable 
to units or wards of the hospital pro- 
viding acute care services generally 
payable under the prospective payment 
system and excludes patient days asso- 
ciated with — 

(A) Beds in excluded distinct part 
hospital units; 

(B) Beds otherwise countable under 
this section used for outpatient obser- 
vation services, skilled nursing swing- 
bed services, or ancillary labor/delivery 
services. This exclusion would not 
apply if a patient treated in an obser- 
vation bed is ultimately admitted for 
acute inpatient care, in which case the 
beds and days would be included in 
those counts; 

(C) Beds in a unit or ward that is not 
occupied to provide a level of care that 
would be payable under the acute care 
hospital inpatient prospective payment 
system at any time during the 3 pre- 
ceding months (the beds in the unit or 
ward are to be excluded from the deter- 
mination of available bed days during 
the current month); and 

(D) Beds in a unit or ward that is oth- 
erwise occupied (to provide a level of 
care that would be payable under the 
acute care hospital inpatient prospec- 
tive payment system) that could not be 
made available for inpatient occupancy 
within 24 hours for 30 consecutive days. 

(iii) The hospitars location, in an 
urban or rural area, is determined in 
accordance with the definitions in 
§ 412.62(f) or §412.64. 

(2) The payment adjustment is ap- 
plied to the hospital's DRG revenue for 
inpatient operating costs based on 
DRG-adjusted prospective payment 
rates for inpatient operating costs, ex- 
cluding outlier payments for inpatient 
operating costs under subpart P of this 
part and additional payments made 
under the provisions of §412,105. 

(b) Determination of a hospital's dis- 
proportionate patient percentage. (1) Gen- 
eral rule. A hospital's disproportionate 
patient percentage is determined by 
adding the results of two computations 
and expressing that sum as a percent- 
age. 

(2) First computation: Federal fiscal 
year. For each month of the Federal 
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fiscal year in which the hospital's coat 
reporting period begins, CMS— 

(i) Determines the number of patient 
days that— 

(A) Are associated with discharges 
occurring during each month; and 

(B) Are furnished to patients who 
during that month were entitled to 
both Medicare Part A and SSI, exclud- 
ing those patients who received only 
State supplementation; 

(ii) Adds the results for the whole pe- 
riod; and 

(iii) Divides the number determined 
under paragraph (b)(2)(ii) of this sec- 
tion by the total number of patient 
days that — 

(A) Are associated with discharges 
that occur during that period; and 

(B) Are furnished to patients entitled 
to Medicare Part A. 

(3) First computation: Cost reporting pe- 
riod. If a hospital prefers that CMS use 
its cost reporting period instead of the 
Federal fiscal year, it must furnish to 
CMS, through its intermediary, a writ- 
ten request including the hospital's 
name, provider number, and cost re- 
porting period end date. This exception 
will be performed once per hospital per 
cost reporting period, and the resulting 
percentage becomes the hospital's offi- 
cial Medicare Part A/SSI percentage 
for that period. 

(4) Second computation. The fiscal 
intermediary determines, for the same 
cost reporting period used for the first 
computation, the number of the hos- 
pital's patient days of service for which 
patients were eligible for Medicaid but 
not entitled to Medicare Part A, and 
divides that number by the total num- 
ber of patient days in the same period. 
For purposes of this second computa- 
tion, the following requirements apply: 

(i) For purposes of this computation, 
a patient is deemed eligible for Med- 
icaid on a given day only if the patient 
is eligible for inpatient hospital serv- 
ices under an approved State Medicaid 
plan or under a waiver authorized 
under section 1115(a)(2) of the Act on 
that day, regardless of whether par- 
ticular items or services were covered 
or paid under the State plan or the au- 
thorized waiver. 

(ii) Effective with discharges occur- 
ring on or after January 20, 2000, for 
purposes of counting days under para- 



42 CFR Ch. IV (10-1-04 Edition) 

graph (b)(4)(i) of this section, hospitals 
may include all days attributable to 
populations eligible for Title XIX 
matching payments through a waiver 
approved under section 1115 of the So- 
cial Security Act. 

(iii) The hospital has the burden of 
furnishing data adequate to prove eligi- 
bility for each Medicaid patient day 
claimed under this paragraph, and of 
verifying with the State that a patient 
was eligible for Medicaid during each 
claimed patient hospital day. 

(5) Disproportionate patient percentage. 
The intermediary adds the results of 
the first computation made under ei- 
ther paragraph (b)(2) or (b)(3) of this 
section and the second computation 
made under paragraph (b)(4) of this sec- 
tion and expresses that sum as a per- 
centage. This is the hospital's dis- 
proportionate patient percentage, and 
is used in paragraph (c) of this section, 

(c) Criteria for classification. A hos- 
pital is classified as a "disproportionate 
share" hospital under any of the fol- 
lowing circumstances: 

(1) The hospital's disproportionate 
patient percentage, as determined 
under paragraph (b)(5) of this section, 
is at least equal to one of the fol- 
lowing: 

(i) 15 percent, if the hospital is lo- 
cated in an urban area, and has 100 or 
more beds, or is located in a rural area 
and has 500 or more beds. 

(ii) 30 percent for discharges occur- 
ring before April 1, 2001, and 15 percent 
for discharges occurring on or after 
April 1, 2001, if the hospital is located 
in a rural area and either has more 
than 100 beds and fewer than 500 beds or 
is classified as a sole community hos- 
pital under §412.92, 

(iii) 40 percent for discharges before 
April 1, 2001, and 15 percent for dis- 
charges occurring on or after April 1, 
2001, if the hospital is located in an 
urban area and has fewer than 100 beds. 

(iv) 45 percent for discharges before 
April 1, 2001, and 15 percent for dis- 
charges occurring on or after April 1, 
2001, if the hospital is located in a rural 
area and has 100 or fewer beds. 

(2) The hospital is located in an 
urban area, has 100 or more beds, and 
can demonstrate that, during its cost 
reporting period, more than 30 percent 
of its net inpatient care revenues are 
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U Hft Administration 

Medicare Medicaid! SCHIP What's New Site Index 



TENNESSEE STATEWIDE HEALTH REFORM 
DEMONSTRATION 

FACT SHEET 



Name of Section 1115 Demonstration: TennCare 

Date Proposal Submitted: 3une 16, 1993 

Date Proposal Approved: November 18, 1993 

Date Implemented: January 1, 1994 

SUMMARY 

TennCare is a statewide program to provide health care benefits to Medicaid 
beneficiaries, uninsured State residents and those whose medical conditions 
make them uninsurable. Enrollment Is capped at 1.4 million* If the cap Is 
reached, those In the mandatory Me dlc^| ! ij | cf^erag e and uninsurable groups will 
continue to be enrolled, while enrollment of the currently uninsured groups will 
be limited. All enrollees are served in capitated managed care organizations 
(MCOs) that are health maintenance organizations (HMOs). Current enrollment 
Is about 1.3 million* 

ELIGIBILITY 

Three distinct groups aire offered coverage: 

v ♦ All persons meeting the eligibility requirements of the Medicaid program 
as It existed In fiscal year 1993. Current enrollment in this group 1$ about 
"* 803,000. 

i ^ Persons with an existing or prior existing health conditions causing them 
i to be uninsurable. This population Is now nearly 10 percent of ail 
\ enrollees. 

« .Persons who are not eligible — either directly or as a dependent - for an 
(employer-sponsored or government-sponsored health plan as of March 1, 
1993* While enrollment will not be restricted for, those currently eligible 
, for Medicaid or the uninsurable, the cap on total enrollment may limit the 
' number of uninsured served. Current enrollment of uninsurable and 
i previously uninsured Individuals is about 546,000* Enrollment is currently 
open to uninsured children and unlnsurables, 

BENEFIT PACKAGE ^ * 
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A standard benefit package Is provided by managed care organizations (MCOs). 

TennCare benefits are more generous than those offered under Medicaid for 
acute care, generally In that they remove most limitations on nu mber o f 
episodes covered. The plan emphasizes preventive care by providing all 
prevenQvs-carerto adults and children without copayments or deductibles. 



On June 30, 2000, HCFA approved the Staters request to carve out pharmacy ~"~ 

benefits from the MCO capitation rate for those Individuals also eligible for 

Medicare. 

ENROLLMENT/DISENROLLMENT PROCESS 

Those deemed Medicaid~ellglble are enrolled for a 1 -year period. Those In the 
uninsured group are enrolled for a 1-year period as long as they continue to 
pay their premiums. 

The State may Involuntarily dlsenroll those In the uninsured group who fall to 
pay premiums, 

Individuals who are severely and persistently mentally III (SPMI) were brought 
into managed care In July 1996. They are now served by the same BHOs that 
provide behavioral health services to the rest of the TennCare population (See 
section on TennCare Partners Program" below.) 

Long term care Is not Included In the managed care plan. 

DELIVERY SYSTEM 

The State has contracted with 10 MCOs. The MCOs contract with providers on a 
fee-for-servlce or capitation basis* 

Services for Children's Plan enrollees (children In State custody or at risk of 
custody) are currently being provided through the existing State delivery 
system. 

QUALITY ASSURANCE 

The State has a contract with an Independent external quality review 
organization (EQRO)* Yearly reviews have been completed and health plans 
have begun to Implement changes In many of the areas that were Identified as 
needing improvement, 

COST-SHARING 

All adults and children with Incomes above 100 percent of the Federal Poverty 
Level (FPL) are required to pay, except those In Medicaid eligibility groups. 
Cost-sharing Is In the form of premiums, deductibles, and copayments based on 
Income. 

Participants with Incomes over 100 percent FPL pay their premiums on a 
graduated fee schedule so that payments will Increase as Income Increases. . 
Premiums Include Individual premiums and family premiums. &A* 5 9 

4/24/2002 



" uus ^ , !»WTOA»! > «^ OT W§lHefolO-2 Filed 06/22/2006 Page 63fijg6ft>f4 

O • o ■ 

Deductibles are on a graduated scale, but none are required for mandatory 
Medicaid ellglbles. Deductibles are $250 for an Individual and $500 for a family 
with Incomes between 101 and 199 percent FPL 

Copayments are up to 10 percent of costs, based on a graduated scale for 
enrollees with Incomes between 101 and 199 percent FPL (other than 
. ■ • . mandatory Medicaid ellglbles) and would be 10 percent of the cost of a service 

— — forthflseatorabova^uupflree rohP L — — ■ — - — — 



Cost-sharing expenditures are limited by annual out-of-pocket maximums of 
$1,250 per individual/family, excluding premium payments. 

To encourage use of preventive services, no deductible or copayment Is 
required for such sendees. 

TENNCARE PARTNERS PROGRAM 

Implemented on July 1, 1996, as part of the TennCare section 1115 
demonstration project, the TennCare Partners Program provides behavioral 
health and substance abuse services to all TennCare enrollees through a 
complete carve-out program. All mental health and substance abuse services 
that were previously offered by managed care organizations (MCOs), as well as 
those provided through the Tennessee Department of Mehtal Health and Mental 
Retardation, Is provided under the new plan by one of two behavioral health 
organizations (BHOs). 

Eligibility and Coverage: Eligibility Is determined as currently defined by the 
TennCare program; however, 6HO enrollees are divided Into two groups, Basic 
and Priority participants. The Basic benefit package provides standard episodic 
care services, while the Priority package Is an expanded group of services 
provided to those who are most severely HI, 

The 1.3 million Basic participants are entitled to the basic service benefit 
package for mental health and substance abuse services which has been 
offered by MCOs since TennCare was Implemented. 

Priority participants are those who have been evaluated by the State and 
Identified as SPML This group has traditionally been served by the Community 
Mental Health Centers (CMHCs) who were contracted by the Tennessee 
Department of Mental Health and Mental Retardation on a fee-ffor-servlce basis. 
All attempts have beten made to preserve these existing provider relationships. 

Delivery System: BHOs contract with the State to provide services and receive 
monthly capitation payments for each enrollee. 

BHOs currently have the five State regional mental Institutions In their 
networks, although they are not required to do so. In addition, CMHCs are used 
as safety net providers. Both BHOs have contracted with all CMHCs, 

Coordination of care between the MCO and BHO Is a contractual requirement 
for the plans. The State has required the plans to meet regularly to addtiss 
Issues that arise In providing care. 
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e State believes that virtually all current behavioral health providers are In at 
least one of the BHO networks. 



Choice of Provider: The BHOs each associate with several of the MCOs, with 
some overlap. Initially, the State assigned beneficiaries to one of the two BHOs 
via the enrolleess associated MOP, while providing an option to change If a 
provider of long standing was not in the network. Enrollees have free choice of 

providers from wli l iln the assigned BHO network, and may change BHOs by 

changing MCOs at the annual change enrollment period. 



10/20/00 

Contact: 

Clarke Cagey, 410-786-7700 or E-mail CCaoevOihcfa.aov . 
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Methodist Healthcare - Memphis Hospitals 
FYE 1999 

Reimbursement Impact of DSH (Medicaid Days) 



Per NPR 

Total Medicaid Days 

Total DSH Reimbursement 


57,546 
$18,236,878 


Additional Medicaid Waiver Days 


4,179 


Revised Total Medicaid Days 
Revised Total DSH Reimbursement 


61.725 
$19,413,601 


Additional Reimbursement 


$ 1,176,723 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES Suzanne Cochran, Chairperson 

PROVIDER REIMBURSEMENT REVIEW BOARD S^VSSS^ii^- 
2520 Lord Baltimore Drive, Suite L SSSSIS££opa 
Baltimore MD 21244-2670 
Phone: 410-786-2671 FAX: 410-786-5298 



CERTIFIED MAIL 

NOV 2 1 2003 




Powers, Pyles, Sutter & Verville, P.C. 

Mary Susan Philp, Esq. 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, DC 20006 5409 



RE: Acknowledgement and Critical Due Dates 
Case Number: 04-0110 
Date Filed: 11/5/2003 

Provider Name: Methodist Hospitals of Memphis 
Provider Number 44-0049 
Appealed Year - FYE: 12/3 1/1 999 
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SENDERS RECORD 



The Provider Reimbursement Review Board ("Board") has received your request for a hearing. You 
will need to obtain a copy of the Board's instructions which are located on the Board's web site at 
http://www.cms,hhs.gov/providers/prrb/prrb,asp . If internet access is not available to you, you may 
call the Board at (4 1 0) 786-267 1 and request that a copy be mailed to you. 

You must reference the case number and provider information on all correspondence with the Board. 
If any of the above information is incorrect, you must inform the Board, in writing, within 30 days of 
this letter, 

DUE DATES 

1 st of March 2004 

Provider's Preliminary Position Papers due to Intermediary (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

1 st of May 2004 

Intermediary's Preliminary Position Papers due to Provider (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

I st of July 2004 

Final position papers due to the Board from both Parties. 
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DISMISSALS 

You are responsible for pursuing your appeal in accordance with the Board's procedures, which are 
outlined in the Board's Instructions. You must file your position papers, regardless of any outstanding 
jurisdictional challenges, motions or subpoena requests* If you miss any of your due dates including 
meeting either position paper due date, the Board will dismiss your appeal. The Board will not send a due 
date reminder. If the Intermediary fails to meet its deadlines, the Board will contact the Centers for 
Medicare and Medicaid Services (CMS) about contract compliance and will schedule a hearing date. 

TENTATIVE HEARING DATE 

November 2004: Tentative month and year of hearing. 

The Board will send you a Notice of Boanl Hearing to notify you of the specific time, date and location of 
the hearing. The Notice of Hearing will be issued at least 30 days prior to the actual hearing date. 

OPTIONS 

You may make a written request, at any time, that: 

Your month of hearing be rescheduled to an earlier month; 

Your case be heard based on the submitted record; 

Your case be conducted by video or teleconference; 

Your case be resolved through alternative dispute resolution/mediation; 

Your case be reviewed in a pre-hearing conference with a Board member. 

If you request any of these options, you must continue to meet with the due dates set forth in this letter 
until you df^d^llfff regarding youy?eque&t by the Board. 

Steven R. Kirsh, Director 

Division of Jurisdiction & Case Management 

cc: TriSpan Health Services 
Gary Gerber, CPA 
Director, Provider Audit 
P.O. Box 23046 
Jackson, MS 39225 

Wilson C Leong 

BC & BS Association 

225 North Michigan Avenue • **W* 

Chicago, IL 60601-7680 3046 *** *' • O 5 
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MARY SUSAN PH1LP 

(202) 872-6735 
Susan,Philp@ ppsv.com 



November 5, 2003 



FEDERAL EXPRESS 

Suzanne Cochran, Esq. 

Chairman 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, Maryland 21244-2670 

, v / Re: Methodist Hospitals of Memphis; 
j£ . Provider No. 44-0049; 

Fiscal Year Ending December 3 1 a 1999 



Dear»Kues: 

Pursuant to Section 1878(a) of the Social Security Act, the above-captioned provider 
hereby appeals the notice of program reimbursement ("NPR") issued for its fiscal year ending 
December 31, 1999, A copy of the NPR is attached as Exhibit 1 . 

The provider appeals the following issues: 

(1) Adjustment of GME per-resident amount; audit adjustment number 49; 
approximate reimbursement effect - $223,174.37; 

The Provider contends that the Intermediary's use of a weighted average 
per-resident amount following the Provider's merger with LeBonheur 
Children's Hospital is contrary to the Medicare statute and regulations. 42 
U.S.C. § 1395ww(h); 42 C.F.R. § 413.86(e)(1). The Intermediary should 
have used the Provider's pre-merger per-resident amount. The audit 
adjustment for this issue and calculations showing the approximate ' 
reimbursement impact are attached as Exhibit 2. 
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Suzanne Cochran, Esq* 
November 5, 2003 
Page 2 



(2) Adjustment of disproportionate share ("DSH") payment (Medicaid days 
percentage); audit adjustment numbers 67 and 68; approximate 
reimbursement effect - $1,176,723. 

The Provider contends that the Intermediary's calculation of the Provider's 
DSH payment is contrary to the Medicare statute and regulations. 42 
U.S.C. § 1395ww(d)(5)(F); 42 C.F.R. § 412.106. Specifically, the 
Provider contends that the days attributable to all patients eligible for 
Medicaid through the State of Tennessee's Section 1115 waiver program, 
not just the days for patients who would have been eligible for Medicaid 
absent the waiver, should have been included in the number of Medicaid 
eligible days used for purposes of the DSH calculation. The audit 
adjustment for this issue and calculation showing the approximate 
reimbursement impact are attached as Exhibit 3. 

The amount in controversy exceeds the required jurisdictional amount of $ 1 0,000. The 
NPR is dated August 28, 2003. Therefore, this appeal is timely filed. 

The provider contends that the intermediary's determinations on these items were 
arbitrary and capricious, contrary to the Medicare statute, regulations and manual provisions, and 
otherwise contrary to law. The provider reserves the right to add other appeal items prior to the 
commencement of the hearing. 

The provider appoints as its legal representative the law firm of Powers, Pyles, Sutter & 
Verville, P.C., located at 1875 Eye Street, N.W., Twelfth Floor, Washington, D,C. 20006 
(Exhibit 4), 



Sincerely, 




Mary Susan Philp 

Enclosures 

cc: TriSpan Health Services 

Blue Cross and Blue Shield Association 
Marybeth Nagle 
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4 CMS Contracted Intermediary, (601) 936-0 1 0S 

FIRST REQUEST 

August 28, 2003 

Certified Mail 7001 2510 0009 3075 7955 
Return Receipt Requested 

NOTICE OF AMOUNT OF 
PROGRAM REIMBURSEMENT 

Ms. Marybeth Nagle, Director of Reimburs 
Methodist Healthcare- Memphis Hospitals 
1211 Union Avenue 
Suite 600 
Memphis, TN 3 8104 

RE: Provider: Methodist Healthcare- Memphis Hospitals 
Provider Number: 440049 
Fiscal Year End: 12/31/99 
Subunits: 443500 445225 44S049 

Dear Ms. Nagle: 

This is a Medicare NOTICE OF AMOUNT OF PROGRAM REIMBURSEMENT for the cost 
report ended 12/31/99. This review is based on: 

{ ) Audit Settlement 

( X ) No Audit Settlement (based on Desk Review) 

Our final determination in accordance with 42 CFR 405.1803 shows an amount due 
the Medicare Program as follows: 

Net Amount Due the Program: $ (2,336,417) 
See Attached Transaction Summary 



PLEASE MAKE YOUR CHECK PAYABLE TO: TRISPAN HEALTH SERVICES, POST OFFICE BOX 
1043, JACKSON, MISSISSIPPI 39215-1043. 

In accordance with procedures of 42 CFR 4 05.3 76FF, interest will be assessed on 
the amount due HCFA unless full recovery of this payment is made within 30 days 
from the date of this Notice. Interest will be assessed for each 30 day '• 
period, or part thereof, that payment is delayed, IF YOTT ARE UNABLE TO REFUND 
THE ENTIRE AMOUNT AT THIS TIME, PLEASE CONTACT THIS OFFICE IMMEDIATELY AT (601) 
936-0105, 



y- 



<*e 



Case 1 :06-cv-00579-RJL Document 1 0-2 Filed 06/22/2006 Page 72 of 21 2 



Methodist Healthcare- Memphis Hospitals 
fc 440049 12/31/99 



IF PAYMENT HAS NOT BEEN RECEIVED IN THIS OFFICE OR WE HAVE NOT BEEN CONTACTED 
WITHIN 15 DAYS FROM THE DATE OF THIS LETTER, YOUR PAYMENT WILL BE REDUCED BY 
100% ON THE 16TH DAY. If you are requesting a repayment schedule, please 
contact this office immediately so that we may determine if you are eligible 
for a repayment schedule. A list of the information which should be submitted 
is enclosed. ANY REPAYMENT SCHEDULE WOULD RUN FROM THE DATE OF THIS LETTER. If 
an overpayment is repaid in installments or recouped by withholding from 
several payments due the Provider, each payment will be applied first to 
accrued interest and then to the principal, With respect to repayment 
schedules, interest will be assessed on the higher of the private consumer rate 
or the current value of funds rate of interest on overpayments and 
underpayments to health care providers and suppliers. 



WITHIN 15 DAYS OF THIS BILLING, IF FULL PAYMENT IS NOT RECEIVED, NOTICE GIVEN 
THAT FULL PAYMENT WILL BE MADE WITHIN 3 DAYS, OR NO REPAYMENT PLAN IS 
ESTABLISHED, A REDUCTION OF 100% OF YOUR PAYMENTS WILL BE NECESSARY TO RECOVER 
THIS OVERPAYMENT. 



We have issued our report on your cost statement for this reporting period, and 
your copy is enclosed. This is a final report subject to interpretations of 
the "Principles of Reimbursement for Provider Cost" by the Health Care 
Financing Administration. These adjustments include the appropriate reference 
to applicable laws, regulations, and general instructions used as a basis for 
these adjustments- Please be informed that the Intermediary Determination 
communicated by this NPR may be revised in accordance with 42 CFR 405.1885. 

If you disagree with the cost report adjustments which have been made by this 
office, you have the right to appeal in writing within 180 days from the date 
of this notice. If you disagree with adjustments aggregating $10,000 or more 
in Program reimbursement, your appeal should be made to the Provider 
Reimbursement Review Board (PRRB) . To request a group appeal, the amount in 
controversy must be at least $50,000 for any group of providers, including 
those under common ownership or control, where the matters in controversy 
involve a common question of fact, law or regulation, or HCFA ruling. Appeal 
information and procedures are available in HCFA Pub. 15-1, Chapter 29, and in 
the CCH Medicare and Medicaid Guide, paragraphs 7679-7791. Copies of the HCFA 
Pub. 15-1 sections may be obtained from: 

National Technical Information Service 
5858 Port Royal Road 
Springfield, VA 22161 
(703) 487-4650 
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Should you request an appeal to the PRRB, your written request should be 
directed to; 

Chairman 

Provider Reimbursement Review Board 
P.O. Box 31712 
Baltimore, MD 21207-8712 
(410) 786-2671 

Please also submit copies of your request to Mr. Gary Gerber, Director of 
Provider Audit, at our office and to the following address: 

Provider Reimbursement Review Board 
Appeals Coordinator 
Blue Cross Blue Shield Association 
225 North Michigan Avenue 
■ Chicago, IL 60601-7680 

If you disagree with adjustments aggregating at least $1,000 but less than 
$10,000, your appeal should be made to the Blue Cross Blue Shield Association 
under its Medicare Provider Appeals Procedures and is referred to as an 
Intermediary Appeal. Your written request should be directed to the following 
address : 

Intermediary Hearing Officer 

Reimbursement and Provider Appeals Department 

Blue Cross Blue Shield Association 

225 North Michigan Avenue 

Chicago, IL 60601-7680 

A copy of this request should also be submitted to Mr, Gary Gerber, Director of 
Provider Audit, at this office, 

For information on the proper form and required content of an appeal request, 
please refer to 42 CFR 405.1809 - 405.1833 and HCFA Pub, 15-1, Section 
2910-2 918 for Intermediary Appeals and 42 CFR 405.1835 - 405.1890 and HCFA Pub. 
15-1, Section 2920-2929 for PRRB Appeals. The appeal requests for either an 
Intermediary or PRRB Appeal must include the following: 

1.) Identification of items in dispute by adjustment number, 
amount, and description. 

2.) Reasons for disagreement with the Intermediary's 
determination on these items* 

3.) One copy of the NPR, or determination disputed and the 
pertinent portion of the adjustment report. 

In addition, Intermediary Appeal requests must include an estimate of the 
reimbursement in controversy for each item appealed. 
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We strongly urge that you discuss with us any questions concerning the 
adjustments we have made. As you have 180 days from the date of the Notice of 
Corrected Program Reimbursement to formally file a request for appeal, there is 
ample opportunity for discussion without risk of any prejudice to your appeal 
rights. 

If you have any questions regarding this settlement, please contact our 
Provider Settlement Department at (601) 936-0105, extension 4713. For questions 
regarding specific audit adjustments, please contact our Louisiana Audit Office 
at (504) 343-0276. 



Sincerely, 

Sddie Price 

Supervisor, Provider Reimbursement . 

Attachments 




%\ 
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PROVIDER NAME: METHODIST H 



C 



RE -MEMPHIS HOSP 



PROVIDER NUMBER: 44-0049 



FISCpIv >RI0D? 01/01/1999 TO 12/31/1999 



AD J A6/A6 

# WS P F T LINE COLUMN LTR LINE EXPLANATION Of AUDIT ADJUSTMENTS 



AS INCREASE/ AS 
REPORTED DECREASE ADJUSTED 



48 

49 E3 4 8 3.19 1 

49 E3 4 5 3.20 1 



50 S2 56.01 2 
50 S3 1 27 4 
50 S3 1 27-01 4 



51 S2 28.01 2 



52 E A 1 30 1 
52 E B 1 36 1 



53 E 8 1 27 1 



54 E A 1 21 1 



A&G to capital related cost center 
PRM 1:2328, 42 CFR 413 
UP reference A- 5- 24 

MEMO ADJUSTMENT 
Adjustment deleted 
UP reference A-5.27 

PRIMARY CARE PER RESIDENT AMOUNT 

OTHER PROGRAM PER RESIDENT AMOUNT 
To properly report the GME per 
resident amount on the OCR 
PRM 1:2120, 42 CFR 413.86 
WP reference A-5-39 

AMBULANCE LIMIT 

AMBULANCE TRIPS 

AMBULANCE TRIPS 

To properly report the provider's 

ambulance trips and Medicare per 

trip limit 

PRM 1:2215, 42 CFR 413.24 

UP reference A- 17-1 



To properly report the providers 
SNF Wage Index Adjustment Factor 
PRN 1:2408, 42 CFR 413.53 
WP reference A- 17- 16 

PROTESTED AMOUNTS 

PROTESTED AMOUNTS 
To remove protested amounts from the 
settlement worksheets of the cost 
report 

PRM 1:115.2, 42 CFR 413.60 
WP reference A- 17- 27 

REIMS BA0 DEBTS-ALL OTHER 

To properly report outpatient bad 
debts 

PRM 1:304, 42 CFR 413.80 
WP reference P-4A 

REIMBURSABLE BAD DEBTS 

To properly report inpatient bad 
debts 



61970.87 -3169.69 58801.18 
58680.95 -2228.40 56452.55 



325,61 7.81 333,42 
331 94 425 

110 -98 12 



,S53Q -.0060 *8X$ 



628019 -628019 
477658 -477658 



2419782 273202 2692984 



4227294 -828764 3398530 
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Methodist Healthcare - Memphis Hospitals 
Fiscal Year Ending December 31, 1999 



Calculation of Reimbursement Impact of 
GME Per Resident Amount Issue 



1999 


Methodist 


Average (Methodist & Lebonheuri difference 


Primary care FTE's 


92.21 


92.21 


Primary care per resident amount 


$61,947.39 


$58,658.71 


Primay care reimbursement 


$5,712,168.84 


$5,408,919.29 


all other FTE's 


65.12 


65.12 


all other per resident amount 


58801.19 


56452.55 


all other reimbursement 


$3,829,132,84 


$3,676,190.06 


Unadjusted approved amount 


$9,541,301.68 


$9,085,109.34 


Average per resident amount 


$60,645.15 


$57,745.56 


3 year rolling average Resident count 


162.48 


162.48 


Aggregate approved amount 


$9,853,624.21 


$9,382,498.99 


Progam IP days/Total IP days 


0.473705 


0.473705 


Total Progam GME Payment 


$4,667,711-05 


$4,444,536.68 


Total 1999 Difference 




$223,174.37 



G:\DATA\Reimb\1 998ye\mhm\[gme comparison,xts]Sheet2 
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AD J 

# US P F T LINE COLUMN 

63 D 5 1 B 60.02 2 

63 D 5 1 8 61 2 

63 D 5 1 8 62 2 



64 E3 4 8 3.01 1 

64 E3 4 8 3.05 1 

64 E3 4 6 3.07 1 

64 E3 4 8 3.08 1 

64 E3 4 8 3.11 1 

64 E3 4 8 3.13 1 

64 E3 4 8 3.14 1 



A6/A8 
LTR LIME EXPLANATION OF AUDIT ADJUSTMENTS 



AS INCREASE/ AS 
REPORTED DECREASE ADJUSTED 



65 E A 1 

65 E A 1 

65 E A 1 

65 E A 1 



3,04 1 

3.08 1 

3.15 1 

3.19 1 



66 5 1 8 57 



67 E A 1 
67 E A 1 



4 1 
4,03 1 



WOUND CARE CENTER 187039 

EMERGENCV 49336 

OBSERVATION 8EDS (NON-DISTINCT PART) 661376 

To properly report revenue code 761 
in the proper cost centers 
PRM 1:2408, 42 CFR 413.20 
WP reference A-5-2NA5 

UNWEIGHTED FTE COUNT <= 12/31/96 

UNWEIGHTED FTE COUNT CURRENT YEAR 

WEIGHTED FTE COUNT PRIMARY CARE CY 

WEIGHTED FTE COUNT ALL OTHER CY 



TOTAL WEIGHTED FTE COUNT PRIOR YEAR 

TOTAL WEIGHTED FTE COUNT PENULTIMATE YEA 
To proerly update GME FTEs on worksheet 
E-3 Part IV 

PRM 1:2823. 4 r 42 CFR 413.86 
WP reference 0-81 

FTE COUNT <= 12/31/96 

FTE COUNT CURRENT YEAR 

TOTAL FTE COUNT PRIOR YEAR 

PRIOR YEAR PER RESIDENT TO BED RATIO 
To adjust IHE FTE count and other IHE 
information for proper calculation of IME 
payment 

PRM 1:3630.1, 42 CFR 413.9 
WP reference Q-8a 



RENAL DIALYSIS 2444246 

To remove Title 18 Part B charges related 
to CMR review 

PRM 1:2408, 42 CFR 413.53, MIM3940 
WP reference A-5-2NA3a 

PERCENT OF SSI RECIP PAT DAYS TO MEDICAR 15.62 

ALLOWABLE DISPROPOR SHARE PERCENTAGE 19,47 

To property report SSt % and DSH Payment 



474846 661885 

28386 77722 

-660150 1226 



173.89 


-•79 


173.10 


179.41 


-1.05 


178.36 


91.97 


.24 


92.21 


73.57 


-8.45 


65.12 


.33 


-.04 


.29 


162.52 


9.41 


171.93 


168,87 


-6.35 


162.52 



173.89 


-.95 


172.94 


175.97 


.94 


176.91 


174.06 


7.72 


181.78 


153460 


.002257 


.155717 



-149426 



-.29 
-2.70 



2294820 



15.33 
16.77 
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ADJ A6/A8 

# US P F T LINE COLUMN LTR LINE EXPLANATION OF AUDIT ADJUSTMENTS 



AS 
REPORTED 



INCREASE/ AS 
DECREASE ADJUSTED 



Percentage 

PRM 1:2408.4, 42 CFR 413.20 

See Workpaper Q-7 



68 


S3 


1 


1 


5 


HOSPITAL ADULTS & PEDS 


68 


S3 


V 


6 


5 


INTENSIVE CARE UNIT 


68 


S3 


1 


7 


5 


CORONARY CARE UNIT 


68 


S3 


1 


10 


5 


CVICU 


68 


S3 


1 


10.01 


5 


TRAUMA ICU 


68 


S3 


1 


10.02 


5 


ICU SOUTH 


68 


S3 


1 


10.03 


5 


ICU NORTH 


68 


S3 


1 


10.04 


5 


ICU G'TOUN 


68 


S3 


1 


10.05 


5 


ICU LEBOMHEUR 


68 


S3 


1 


11 


5 


NURSERY 

To adjust Title XIX days 
PRM 1:2408.4, 42 CFR 413-20 
See Workpaper Q-7 



35961 


-2166 


33795 


8730 


-526 


8204 


55 


-3 


52 


560 


-34 


526 


930 


-56 


874 


1368 


-82 


1286 


898 


-54 


844 


293 


-18 


275 


6468 


-390 


6078 


5971 


-360 


5611 
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Methodist Healthcare - Memphis Hospitals 
Fiscal Year December 31, 1999 

Calculation of Reimbursement Impact of 
Disproportionate Share (Medicaid Days) Issue 



PerNPR 

Total Medicaid Days 57,546 

Total DSH Reimbursement $1 8,236,878 

Additional Medicaid Waiver Days 4, 1 79 

Revised Total Medicaid Days 61 ,725 

Revised Total DSH Reimbursement $19,413,601 

Additional Reimbursement $1 ,1 76,723 
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September 19, 2003 



Mr. Steven R. Kirsh, Director 
Jurisdiction and Case Management Staff 
Provider Reimbursement Review Board 
7500 Security Blvd., Room Cl-09-13 
Baltimore, Maryland 21244-1850 



Re: 1 999 Methodist Healthcare - Memphis Hospitals 
Provider Number; 44-0049 
Fiscal Year Ending 12/31/1999 

Dear Mr. Kirsh, 

Through this letter, The Provider is designating the following party as their Provider Representative related 
to appeals for the above mentioned hospital and fiscal year. Forward all correspondence related to appeals 
for this hospital to: 

Ms, Susan Philip, 

Powers, Pyle, Sutter and Verville 

1875 Eye Street, NW 

12 th Floor 

Washington, DC 20006-5409 



Sincerely, 




MarybetffNagle, 

Director of Reimbursement for Methodist Healthcare 
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1211 Union Avenue • Memphis, Tennessee 38104 ■ www.methodisthealth.org 




VftOVIDER REIMBURSEMENT REVIEW BOARD ^S^fcSJRSn'cPA 

2520 Lord Baltimore Drive, Suite L Anjaii Mufchandani-West 

Baltimore MD 21244-2670 Yvette C. Hayes 
Phone: 410-786-2671 FAX: 410-786-5298 



Refer to: 



05-0678 
CERTIFIED MAIL 

Mary Susan Philp, Esq. MAR 8 200b 

Powers, Pyles, Sutter & Verville, PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 

RE: Methodist Hospital of Memphis 
Provider No. 44-0049 
FYE 12/31/00 
PRRB Case No. 05-0678 



Dear Ms. Philp: 

On March 7, 2006, the Board issued a decision finding that expedited judicial review was 
appropriate for the issue of whether section 1115 expansion waiver days should be 
included in the disproportion share adjustment for periods prior to January 20, 2000. In 
that letter, we mistakenly closed the case, stating that the section 1115 waiver days issue 
was the only issue remaining under appeal. A review of the file indicates the Provider 
has an issue related to graduate medical education reimbursement pending in the case. 
Consequently, the case has not been closed. We apologize for an inconvenience this 
error has caused. 



Sincerely, 

Gary B. Blodgett, DDS 
Board Member 



cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBSA 



* * 
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2520 Lord Baltimore Drive, Suite L Anja ,i Muichandam-west 

Baltimore MD 21244-2670 Yvette C. Hayes 
Phone: 41 0-786-2671 FAX: 41 0-786-5298 




Refer to: 



05-0678 
CERTIHEDMAIL MA R - 7 2006 

Mary Susan Philp, Esq. 

Powers, Pyles, Sutter & Verville, PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 

RE: Methodist Hospital of Memphis 
Provider No. 44-0049 
FYE 12/31/00 
PRRB Case No. 05-0678 

Dear Ms. Philp: 

This is in response to the Provider's request that the Provider Reimbursement Review 
Board (Board), pursuant to 42 U.S.C. § 1395oo(f)(l), determine that it is without the 
authority to decide the question of whether the regulation, 42 C.F.R. § 412. 106(b)(4)(ii), 
which excludes section 1115 expansion waiver days from the calculation of the 
disproportionate share (DSH) adjustment prior to January 20, 2000, is valid. The 
Provider is seeking to have section 1115 expansion waiver days included in the DSH 
calculation for period priors to January 20, 2000. 

The Provider believes that this regulation conflicts with 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I) 
and (II), ( the DSH calculation) which provides for two proxies as measures of the volume of 
low-income patients served by a hospital: 

(1) the percentage of the total Medicare inpatient days provided to low income 
Medicare patients (i.e., those patients entitled to supplemental security income under 
Title XVI of the Social Security Act); and 

(2) the percentage of total hospital days provided to "patients who (for such days) 
were eligible for medical assistance under a State plan approved under [the Medicaid 
program]." 

The Provider believes that the regulation, 42 C.F.R. § 412.106(b)(4)(H), is inconsistent with 
the statutory language of §1395ww(d)(5)(F)(vi)(II). Section 1395oo(f)(l) permits providers 
that have requested and are entitled to a hearing before the Board under 42 U.S.C. 
§ 1395oo(a), to bypass the Board's hearing procedure and obtain judicial review of an issue 
involving a question of law or regulation where the Board determines that it is without the 
authority to decide such question. 

The Board has reviewed the submissions of the Provider pertaining to the request for until m Q 
hearing and expedited judicial review. The documentation shows that the estimated ■"**»*' * ' 3 
amount in controversy for the appeal exceeds $10,000, as required for an appeal. The 
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estimated amount in controversy is subject to recalculation by the Intermediary for the 
actual final amount. 

The Board finds that: 

1) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

3) it is bound by the applicable existing Medicare law and regulation (42 CF,R, § 
405. 1867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 C.F.R. § 412.106(b)(4)(ii), which excludes section 1115 expansion waiver 
days ftom the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section 1115 waiver issue properly falls within the 
provisions of 42 U.S.C § 1395oo (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
from the receipt of this decision to institute the appropriate action for judicial review. 
Since this is the only issue under dispute, the Board hereby closes the case. 

Board Members Participating 

Suzanne Cochran, Esq. 
GaryB.Blodgett.DDS 
Elaine C. Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 

FOR THE BOARD: 



Suzanne Cochran, Esq. 
Chairman 



Enclosures: 42U.S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson I,eong, BCBSA 
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twelfth Floor 

1875 Eye Street, NW 

Washington, DC 20006-5409 

Phone: (202) 466-6550 

Fax: (202) 785-1756 

www.ppsv.com 



MARY SUSAN PHILP 

(202) 872-6735 
Susan.Philp® ppsv.com 



February 10, 2006 



VIA FEDERAL EXPRESS 
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Suzanne Cochran, Esq., Chairperson 
Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Suite L 
Baltimore, MD 21244-2670 






PPOVIDS^ 



Re: REQUEST FOR EXPEDITED JUDICIAL REVIEW 

Methodist Hospitals of Memphis; 
Provider No. 44-0049; 
FYE December i 
PRRB Case : 




Dear Ms. Cochran: 

The Provider, Methodist Hospitals of Memphis ("Provider"), hereby requests that the 
Board grant expedited judicial review ("EJR") as to the disproportionate share hospital ("DSH") 
payment (Section 1115 waiver days) issue in the above appeal pursuant to Section 1878(f)(1) of 
the Social Security Act ("the Act"). 

As discussed below, EJR should be granted because the Provider challenges the policy of 
the Secretary of Health and Human Services ("the Secretary") and the Centers for Medicare and 
Medicaid Services ("CMS") which excludes Section 1115 waiver days from the DSH payment 
calculation for patient discharges prior to January 20, 2000. That policy was reflected in the 
determination of the Provider's intermediary in this appeal and was the subject of formal CMS 
pronouncements, including Program Memorandum A-99-62, which, subject to very limited 
exceptions, indicated that Section 1 1 15 waiver days should be excluded from the DSH calcu- 
lation. 1 In addition, on January 20, 2000, CMS issued a regulation that instructed intermediaries 
to include Section 1115 waiver days in the DSH calculation, but only prospectively. 42 C.F.R, 
§ 412.106(b)(4)(H). 2 This CMS policy and the regulation violate the Medicare statute. 42 
U.S.C. § 1395ww(d). 



1 A copy of Program Memorandum A-99-62 is attached as Exhibit 1. 

2 A copy of 42 C.F.R. § 412.106(b)(4)(H) is attached as Exhibit 2. 



tJ*"# 
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Because the Board lacks the authority to decide questions involving the validity of a 
Medicare regulation or controlling CMS policy, EJR is appropriate. Furthermore, the Board has 
previously determined that it was without authority to decide the precise legal question raised in 
the present appeal and granted EJR, most recently in appeals for this Provider involving previous 
cost reporting periods. PRRB Case Nos. 03-0108 and 04-01 10. The Provider requests that the 
Board follow its prior determination and grant EJR in the instant case. 

I. FACTUAL AND LEGAL BACKGROUND 

A, Medicare DSH Calculation 

Since 1983, the Medicare program has paid most hospitals for the operating costs 
of inpatient hospital services under a prospective payment system ("PPS"). 42 U.S.C. 
§ 1395ww(d)(l)-(5); 42 C.F.R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. Id. A hospital that serves a dispro- 
portionate share of low-income patients, or a DSH, is also entitled to an upward adjustment to 
the Medicare PPS payments. See 42 U.S.C. § 1 395ww(d)(5)(F). 

The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage" ("DSH patient percentage"), which is a proxy for the 
Provider's utilization by low-income patients. See 42 U.S.C. § 1395ww(d)(5)(F)(v). The DSH 
patient percentage is defined as the sum of two fractions expressed as percentages. 42 U.S.C. 
§ 1395ww(d)(5)(F)(vi). One of these fractions is commonly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XIX, but who were not entitled to benefits under Part A 
of [Medicare]." 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II). 

B. Section 1115 Waiver Provision and TennCare 

Section 1 1 15 of the Act allows the Secretary to approve State research and demonstration 
projects that promote the objectives of the Title XIX Medicaid program. 42 U.S.C. § 1315. 
Section 1 1 15(a)(1) authorizes the Secretary to waive the requirements of section 1902 of the 
Act, which contains Medicaid State plan requirements, including requirements as to eligible 
populations, 42 U.S.C. § 1315(a)(1). Section 1115(a)(2)(A) allows a State to receive federal 
matching for medical assistance, including medical assistance provided to expanded eligibility 
populations, for which the State would not ordinarily be entitled to receive federal matching. 42 
U.S.C. § 1315(a)(2). 

Under some Section 1115 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
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medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid. As stated by the Secretary, "the statute allows for the expansion popu- 
lations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 3137 (Jan. 20, 2000). 

The State of Tennessee first received approval for its Section 1115 demonstration project, 
called TennCare, on November 19, 1993. On January 1, 1994, Tennessee became the first state 
to move its Medicaid program enrollees to a statewide demonstration project. In addition to 
Medicaid eligible persons, TennCare offered coverage to expansion populations of uninsured and 
uninsurable persons, regardless of income, who would not have been eligible for Medicaid under 
the program as it existed prior to the waiver, 3 

C CMS Treatment of Section 1115 Waiver Days Under DSH 

Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1115 waiver days under DSH, See 42 C.F.R. § 412.106 (1999). In 1999, however, CMS 
issued Program Memorandum A-99-62. 4 This memorandum instructed intermediaries, within 
certain parameters, to allow the inclusion of "ineligible waiver or demonstration population 
days," but only to the extent that the intermediaries had previously allowed their inclusion, i.e., 
allowing hospitals which had previously received payment for such days to be held harmless. To 
the extent that the very narrow parameters of Program Memorandum A-99-62 were not met, 
however, Section 1115 waiver days were excluded from the DSH calculation. 

On January 20, 2000, CMS issued an "interim final rule with comment period" to address 
the treatment under DSH of Section 1115 waiver days. 65 Fed. Reg. 3136 (Jan. 20, 2000). 
Through this interim final rule, CMS established that, effective with discharges occurring on or 
after January 20, 2000, hospitals may include the patient days of all populations eligible for Title 
XIX matching payments through a State's Section 1115 waiver in calculating the Medicare DSH 
adjustment. 65 Fed. Reg. 3136-37; 65 Fed. Reg. 47086. The implementing regulation states: 

Effective with discharges occurring on or after January 20, 2000, for purposes of 
counting days under paragraph (b)(4)(i) of this section, hospitals may include all days 
attributable to populations eligible for Title XIX matching payments through a waiver 
approved under section 1 1 15 of the Social Security Act. 

42 CF.R. § 412.106(b)(4)(ii), Thus, CMS's new policy allowing the inclusion of Section 1 1 15 
waiver days in the DSH calculation was effective for discharges occurring on or after January 20, 
2000, but not with respect to discharges occurring prior to that date. 



3 Exhibit 3 (Tennessee Statewide Health Reform Demonstration Fact Sheet). 

4 "Clarification of Allowable Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 
Calculation," Program Memorandum A-99-62 (Dec. 1, 1999). 
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D. Provider's Position 

The Provider contends that the plain language of the Act requires the inclusion in the 
DSH calculation of all Section 1115 waiver days. As noted above, the statute provides that the 
numerator of the DSH Medicaid fraction include days for patients who were "eligible for 
medical assistance under a State Plan approved under Title XIX." 42 U.S.C § 1395ww(d)(5) 
(F)(vi)(II). Thus, the DSH calculation should clearly include all patients who were eligible for 
medical assistance under a Medicaid State Plan implemented through a Section 1115 waiver, 
including patients in expansion populations. Therefore, CMS's policy of excluding Section 1115 
waiver days from the DSH calculation prior to January 20, 2000, as reflected in Program 
Memorandum A-99-62 and CMS regulations at 42 C.F.R. § 412.106(b)(4)(ii), violates the Act 
and is invalid. 

During fiscal year 2000, the Provider provided services to patients who were eligible for 
Medicaid payment under the TeimCare program. When the intermediary determined the amount 
of the Provider's DSH payment, it excluded days attributable to patients covered under the 
Section 1115 waiver for that portion of the year occurring before January 20, 2000. Therefore, 
the Provider has been under-reimbursed as a result of the intermediary's application of the 
invalid CMS policy. Attached as Exhibit 4 is a calculation of the estimated reimbursement 
impact of the intermediary's exclusion of the Section 1115 waiver days, based on the 
information currently available to the Provider. 

II- THE BOARD SHOULD GRANT EJR 

Under Section 1878(f)(1) of the Act, 42 U.S.C. § 1395oo(f)(l), the Board may grant EJR 
as to an intermediary determination that involves a question of the validity of a law, regulation, 
or controlling CMS policy which the Board lacks authority to decide. See also 42 C.F.R. 
§ 405. 1842. As discussed above, this appeal involves the Provider's challenge to CMS's policy, 
as reflected in CMS pronouncements and regulations, that excluded Section 1115 waiver days 
from the DSH calculation prior to January 20, 2000; this matter is, therefore, properly the subject 
of EJR. 

We note that the Board has previously granted EJR in cases that also involved the 
validity of CMS's policy regarding Section 1115 waiver days. First, EJR was granted in the 
Oregon Waiver Days Group Appeal, PRRB Case No. 00-3891 G. That case subsequently came 
before the United States Court of Appeals for the Ninth Circuit, which last year ruled that 
Section 1115 waiver days must be included in the Medicaid fraction of the DSH calculation. 
Portland Adventist Medical Center v. Thompson , Medicare and Medicaid Guide (CCH) | 
301,592 (9 th Cir. Mar, 2, 2005). 



,- * * 
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Second, the Board also granted EJR in a case involving TennCare program waiver days. 
Tennessee 96-00 TennCare Sub-Group Appeal, PRRB Case No. 03-1 162G. The federal district 
court for the District of Columbia recently ruled in favor of the Tennessee hospitals in that case, 
finding that the TennCare waiver days should be included in the DSH calculation. Cookeville 
Regional Medical Center, et al. v. Thompson, Civil Action No. 04-1053 (D.D.C. Oct. 28, 2005), 
appeal docketed, No. 05-5495 (D.C. Cir. Jan. 5, 2006). 

Finally, the Board recently granted EJR to the Provider in its appeals on this issue for its 
fiscal years 1998 and 1999. PRRB Case Nos. 03-0108 and 04-01 10. Exhibit 5. The situation 
presented here is identical to that involved in these previous appeals. Accordingly, the same 
result should apply here, and the Board should grant the Provider's request for EJR. 

Finally, we note that this appeal involves only a legal issue, Le^., the validity of a CMS 
regulation and policy. There are no factual issues in dispute. Furthermore, the Board has 
jurisdiction in this appeal. 

For the foregoing reasons, the Provider requests that the Board grant EJR as to the 
Provider's challenge to the exclusion of Section 1115 waiver days from the DSH calculation. 



Sincerely, 



h 




Mary Susan Philp 

Enclosures 

Cc (w/enc): Gary Gerber, TriSpan Health Services (via Federal Express) 
Wilson Leong, Blue Cross Blue Shield Association 
Michael Nesbit 
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services furnished to program beneficiaries dur- 
ing the reporting period (from intermediary 
records). For final settlement, report on line 
25.01 the amount on line 5.99 of Worksheet 

M~5. 

Line 26 — Enter the total amount due to/from 
the program (lines 24 minus line 25). Transfer 
this amount to Worksheet S, Part II, column 3, 
line 9. 

Line 27— Enter the program reimbursement ef- 
fect of protested items. The reimbursement ef- 
fect of the nonallowable items is estimated by 
applying reasonable methodology which closely 
approximates the actual effect of the item as if 
it had been determined through the normal cost 
finding process. (See § 1 15.2.) A schedule show- 
ing the supporting details and computations 
must be attached. 
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3666. WORKSHEET M-5 - ANALYSIS OF 
PAYMENTS TO HOSPITAL-BASED RHC/ 
FQHC SERVICES RENDERED TO 
PROGRAM BENEFICIARIES 

Complete this worksheet for Medicare interim 
payments only. If you have more than one hos- 
pital-based RHC/ FQHC, complete a separate 
worksheet for each facility. 

Complete the identifying information on lines 1 
through 4. The remainder of the worksheet is 
completed by your fiscal intermediary. 

Line Descriptions 

Line 1 — Enter the total program interim pay- 
ments paid to the outpatient rehabilitation pro- 
vider. The amount entered reflects the sum of 
all interim payments paid on individual bills 
(net of adjustment bills) for services rendered in 
this cost reporting period. The amount entered 
includes amounts withheld from the compo- 
nent's interim payments due to an offset against 
overpayments to the component applicable to 
prior cost reporting periods. It does not include 



any retroactive lump sum adjustment amounts 
based on a subsequent revision of the interim 
rate, or tentative or net settlement amounts, nor 
does it include interim payments payable. 

Line 2 — Enter the total program interim pay- 
ments payable on individual bills. Since the cost 
in the cost report is on an accrual basis, this line 
represents the amount of services rendered in 
the cost reporting period, but not paid as of the 
end of the cost reporting period. It does not 
include payments reported on line 1. 

Line 3 — Enter the amount of each retroactive 
lump sum adjustment and the applicable date. 

Line 4 — Transfer the total interim payments to 
the title XVIII Worksheet M-3, line 25. 

DO NOT COMPLETE THE REMAINDER 
OF WORKSHEET M-5. LINES 5 THROUGH 
7 ARE FOR INTERMEDIARY USE ONLY. 

Line 5 — List separately each tentative settle- 
ment payment after desk review together with 
the date of payment. If the cost report is re- 
opened after the Notice of Program Reimburse- 
ment (NPR) has been issued, report all 
settlement payments prior to the current re- 
opening settlement on line 5. 

Line 6 — Enter the net settlement amount (bal- 
ance due to the provider or balance due to the 
program) for the NPR, or, if this settlement is 
after a reopening of the NPR, for this reopening. 

NOTE: On lines 3, 5, and 6, when an amount is 
due from the provider to the program, show the 
amount and date on which the provider agrees 
to the amount of repayment, even though total 
repayment is not accomplished until a later 
date. 

Line 7 — Enter the sum of the amounts on lines 
4, 5.99, and 6 in column 2. The amount in 
column 2 must equal the amount on Worksheet 
M-3, line 26. 
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Hf 150,932] Medicaid Days in Medicare DSHs. 

Program Memorandum, HCFA-Pub. 60A, No. A-99 62, December 1, 1999. 

Medicare: Disproportionate Share Hospitals 

Prospective payment system — Disproportionate share hospitals — Calculating Medicaid 
days, — Calculation of Medicaid days in Medicare disproportionate share hospitals (DSHs) depends 
on whether the patient, not the hospital is eligible for Medicaid. A Medicaid day is applicable for 
days the patient is eligible for Medicaid even if Medicaid did not make payment for any services. A 
day does not count against the Medicare DSH adjustment if the same day is also a Medicaid day. 
Certain errors made by hospitals in counting for DSH adjustments will be held harmless prior to Jan. 
1,2000. 

See fl 4260. 
Medicare and Medicaid Guide 
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[Text of Memorandum] 

SUBJECT: Clarification of Allowable 
Medicaid Days in the Medicare Dispropor- 
tionate Share Hospital (DSH) Adjustment 
Calculation— ACTION 

A review of practices and policies regarding 
Medicare disproportionate share payment deter- 
minations led HCFA to conclude that it is neces- 
sary to clarify the definition of eligible Medicaid 
days in Medicare disproportionate share policy 
and communicate this information to fiscal in- 
termediaries, hospitals, Medicaid State agencies, 
and Medicaid managed care organizations. This 
clarification applies to cost reporting periods 
beginning on or after January 1, 2000. The 
purpose of this memorandum is to address those 
details that may need clarification and also to 
communicate the hold harmless position for cost 
reporting periods beginning before January 1, 
2000. A similar memorandum will be sent to the 
Medicaid State agencies. 

CLARIFICATION FOR COST 

REPORTING PERIODS BEGINNING 
ON OR AFTER JANUARY 1,2000 

Background 

Under section 1886(d)(5)(F) of the Social Se- 
curity Act, the Medicare disproportionate share 
patient percentage is made up of two computa- 
tions. The first computation includes patient 
days that were furnished to patients who, dur- 
ing a given month, were entitled to both Medi- 
care Part A and Supplemental Security Income 
(SSI) (excluding State supplementation). This 
number is divided by the number of covered 
patient days utilized by patients under Medi- 
care Part A for that same period. The second 
computation includes patient days associated 
with beneficiaries who were eligible for medical 
assistance (Medicaid) under a State plan ap- 
proved under Title XIX but who were not enti- 
tled to Medicare Part A. (Sec 42 CFR 
412.106(b)(4).) This number is divided by the 
total number of patient days for that same 
period. 

Included Days 

In calculating the number of Medicaid days, 
the hospital must determine whether the patient 
was eligible lor Medicaid under a State plan 
approved under Title XIX on the day of service. 
If the patient was so eligible, the day counts in 
the Medicare disproportionate share adjustment 
calculation. The statutory formula for " Medi- 
caid days" reflects several key concepts. First, 
the focus is on the patient's eligibility for Medi- 
caid benefits as determined by the State, not the 
hospitals "eligibility" for some form of Medi- 
caid payment. Second, the focus is on the pa- 
tient's eligibility for medical assistance under an 
approved Title XIX State plan, not the pa- 
tient's eligibility for general assistance under a 

1 150,932 



State-only program. Third, the focus is on eligi- 
bility for medical assistance under an approved 
Title XIX State plan, not medical assistance 
under a State-only program or other program* 
Thus, for a day to be counted, the patient must 
be eligible on that day for medical assistance 
benefits under the Federal-State cooperative 
program known as Medicaid ( under an ap- 
proved Title XIX State plan). In other words, 
for purposes of the Medicare disproportionate 
share adjustment calculation, the term "Medi- 
caid days 11 refers to days on which the patient is 
eligible for medical assistance benefits under an 
approved Title XIX State plan. The term 
"Medicaid days" does not refer to all days that 
have some relation to the Medicaid program, 
through a matching payment or otherwise; if a 
patient is not eligible for medical assistance 
benefits under an approved Title XIX State 
plan T tlie patient day cannot become a "Medi- 
caid day" simply by virtue of some other associ- 
ation with the Medicaid program. 

HCFA-Pub.60A 

Medicaid days, for purposes of the Medicare 
disproportionate share adjustment calculation, 
include all days during which a patient is eligi- 
ble, under a State plan approved under Title 
XIX, for Medicaid benefits, even if Medicaid 
did not make payment for any services. Thus, 
Medicaid days include, but are not limited to, 
days that are determined to be medically neces- 
sary but for which payment is denied by Medi- 
caid because the provider did not bill timely, 
days that are beyond the number oi days for 
which a State will pay, days that are utilized by 
a Medicaid beneficiary prior to an admission 
approval but for which a valid enrollment is 
determined within the prescribed period, and 
days for which payment is made by a third 
party. In addition, we recognize in the calcula- 
tion days that are utilized by a Medicaid bencfi 
ciary who is eligible for Medicaid under a State 
plan approved under Title XIX through a man- 
aged care organization (MCO) or health mainte- 
nance organization (HMO). However, in 
accordance with 42 CFR 412.106(b)(4), a day 
does not count in the Medicare disproportionate 
share adjustment calculation if the patient was 
entitled to both Medicare Part A and Medicaid 
on that day. Therefore, once the eligibility of the 
patient for Medicaid under a State plan ap- 
proved under Title XIX has been verified, you 
must determine whether any of the days are 
dual entitlement days and, to the extent that 
they are, subtract them from the other days in 
the calculation. 

Excluded Days 

Many States operate programs that include 
both State-only and Federal-State eligibility 
groups in an integrated program. For example, 
some States provide medical assistance to bene- 
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ficiaries of State-funded income support pro- 
grams. These beneficiaries, however, are not 
eligible for Medicaid under a State plan ap- 
proved under Title XIX, and, therefore, days 
utilized by these beneficiaries do not count in 
the Medicare disproportionate share adjustment 
calculation. If a hospital is unable to distinguish 
between Medicaid beneficiaries and other medi- 
cal assistance beneficiaries, then it must contact 
the State for assistance in doing so. 

In addition, if a given patient day affects the 
level of Medicaid DSH payments to the hospital 
but the patient is not eligible for Medicaid 
under a State plan approved under Title XIX on 
that day, the day is not included in the Medi- 
care DSH calculation. 

It should be noted that the types of days 
discussed above are not necessarily the only 
types of excluded days. Please see the attached 
chart, which summarizes some, but not neces- 
sarily all, of the types of days to be excluded 
from (or included in) the Medicare DSH adjust- 
ment calculation. 

To provide consistency in both components of 
the calculation, any days that are added to the 
Medicaid day count must also be added to the 
total day count, to the extent that they have not 
been previously so added. 

Regardless of the type of allowable Medicaid 
day, the hospital bears the burden of proof and 
must verify with the State that the patient was 
eligible under one of the allowable categories 
during each day of the patient's stay. The hospi- 
tal is responsible for and must provide adequate 
documentation to substantiate the number of 
Medicaid days claimed. Days for patients that 
cannot be verified by State records to have 
fallen within a period wherein the patient was 
eligible for Medicaid as described in this memo- 
randum cannot be counted. 

HOLD HARMLESS FOR COST 

REPORTING PERIODS BEGINNING 
BEFORE JANUARY 1, 2000 

In accordance with the hold harmless position 
communicated by HCFA on October 15, 1999, 
for cost reporting periods beginning before Janu- 
ary 1, 2000, you are not to disallow, within the 
parameters discussed below, the portion of 
Medicare DSH adjustment payments previously 
made to hospitals attributable to the erroneous 
inclusion of general assistance or other State- 
only health program, charity care, Medicaid 
DSH, and /or ineligible waiver or demonstration 
population days in the Medicaid days factor 
used in the Medicare DSH formula. This is 
consistent with HCFA's determination that hos- 
pitals and intermediaries relied, for the most 
part, on Medicaid days data obtained from 
State Medicaid agencies to compute Medicare 
DSH payments and that some of those agencies 

Medicare and Medicaid Guide 



commingled the types of otherwise ineligible 
days listed above with Medicaid Title XIX days 
in the data transmitted to hospitals and/or in- 
termediaries. Although HCFA has decided to 
allow the hospitals to be held harmless for re- 
ceiving additional payments resulting from the 
erroneous inclusion of these types of otherwise 
ineligible days, this decision is not intended to 
hold hospitals harmless for any other aspect of 
the calculation of Medicare DSH payments or 
any other Medicare payments. 

Hospitals That Received Payments 
Reflecting the Erroneous Inclusion of 
Days at Issue 

In practical terms this means that you are 
not to reopen any cost reports for cost reporting 
periods beginning before January I, 2000 to 
disallow the portions of Medicare DSH pay- 
ments attributable to the erroneous inclusion of 
general assistance or other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration population 
days if the hospital received payments for those 
days based on those cost reports. If, prior to the 
issuance of this Program Memorandum, you re- 
opened a settled cost report to disallow the por- 
tion of Medicare DSH payment attributable to 
the inclusion of these types of days, reopen that 
cost report again and refund the amounts (in- 
cluding interest) collected. Do not, however, pay 
the hospitals interest on the amounts previously 
recouped as result of the disallowance. Further- 
more, on or after October IS, 1999, you are not 
to accept reopening requests for previously set- 
tled cost reports or amendments to previously 
submitted cost reports pertaining to the inclu- 
sion of these types of days in the Medicare DSH 
formula* 

For cost reporting periods beginning before 
January I, 2000, you are to continue to allow 
these types of days in the Medicare DSH calcu- 
lation for all open cost reports only in accor- 
dance with the practice followed for the hospital 
at issue before October 15, 1999 (Le„ for open 
cost reports, you are to allow only those types of 
otherwise ineligible days that the hospital re- 
ceived payment for in previous cost reporting 
periods settled before October IS, 1999). For 
example, if, for a given hospital, a portion of 
Medicare DSH payment was attributable to the 
erroneous inclusion of general assistance days 
for only the out-of-State or HMO population in 
cost reports settled before October 15, 1999, you 
are to include the ineligible waiver days for only 
that population when settling open cost reports 
for cost reporting periods beginning before Janu- 
ary 1, 2000. However, the actual number of 
general assistance and other State-only health 
program, charity care, Medicaid DSH, and/or 
ineligible waiver or demonstration days, as well 
as Medicaid Title XIX days, that you allow for 
the open cost reports must be supported by 
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auditable documentation provided by the 
hospital. 

Hospitals That Did Not Receive Payments 
Reflecting the Erroneous Inclusion of 
Days at Issue 

If a hospital did not receive any payment 
based on the erroneous inclusion of general assis- 
tance or other State-only health program, char- 
ity care, Medicaid DSH, and/or waiver or 
demonstration population days for cost reports 
that were settled before October 15, 1999, and 
the hospital never filed a jurisdictionally proper 
appeal to the Provider Reimbursement Review 
Board (PRRB) on this issue, you are not to pay 
the hospital based on the inclusion of these types 
of days for any open cost reports for cost report- 
ing periods beginning before January l f 2000. 
Furthermore, on or after October 15, 1999, you 
are not to accept reopening requests for previ- 
ously settled cost reports or amendments to pre- 
viously submitted cost reports pertaining to the 
inclusion of these types of. days in the Medicare 
DSH formula. 

If, for cost reporting periods beginning before 
January 1, 2000, a hospital that did not receive 
payments reflecting the erroneous inclusion of 
otherwise ineligible days filed a jurisdictionally 
proper appeal to the PRRB on the issue of the 
exclusion of these types of days from the Medi- 
care DSH formula before October 15, 1999, re- 
open the cost report at issue and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days. If there 
are any questions or concerns regarding the 
qualifications for a "jurisdictionally proper ap- 
peal", please submit them in writing before ren- 
dering a decision in a specific case to Charles 
Booth, Director, Financial Services Group, Of- 
fice of Financial Management, 7500 Security 
Boulevard, Location C3-14-16, Baltimore, Mary- 
land 2 1244- 1850. Where, for cost reporting peri- 
ods beginning before January I, 2000, a hospital 
filed a jurisdictionally proper appeal to the 
PRRB on the issue of the exclusion of these 
types of days from the Medicare DSH formula 
on or after October 15, 1999, reopen the settled 
cost report at issue and revise the Medicare 
DSH payment to reflect the inclusion of these 
types of days as Medicaid days, but only if the 
hospital appealed, before October 15, 1999, the 
denial of payment for the days in question in 
previous cost reporting periods. The actual num- 
ber of these types of days that you use in this 



revision must be properly supported by ade- 
quate documentation provided by the hospital. 
Do not reopen a cost report and revise the 
Medicare DSH payment to reflect the inclusion 
of these types of days as Medicaid days if, on or 
after October 15, 1999, a hospital added the 
issue of the exclusion of these types of days to a 
jurisdictionally proper appeal already pending 
before PRRB on other Medicare DSH issues or 
other unrelated issues. 

You are to continue paying the Medicare 
DSH adjustment reflecting the inclusion of gen- 
eral assistance or other State-only health pro- 
gram, charity care, Medicaid DSH, and/or 
waiver or demonstration population days for all 
open cost reports for cost reporting periods be- 
ginning before January 1, 2000, to any hospital 
that, before October 15, 1999, filed a jurisdic- 
tionally proper appeal to the PRRB specifically 
for this issue on previously settled cost reports. 

Finally, you are reminded that, if a hospital 
has filed a jurisdictionally proper appeal with 
respect to the HCFA 97-2 ruling and the hospi- 
tal has otherwise received payment for the por- 
tion of Medicare DSH adjustment attributable 
to the inclusion of general assistance or other 
State-only health programs, charity care, Medi- 
caid DSH, and/ of ineligible waiver or demon- 
stration population days based on its paid 
Medicaid days, include these types of unpaid 
days in the Medicare DSH formula when revis- 
ing the cost reports affected by the HCFA 97-2 
appeal. 

The effective date for this Program Mem- 
orandum (PM) is for cost reporting periods 
beginning on or after January 1, 2000. 

The implementation date for this PM is 
January 1, 2000. 

Funding is available through a Supple- 
mental Budget Request for costs required 
for implementation, 

PM may be discarded after January 31, 
2001. 

SPECIAL INSTRUCTIONS TO THE 
INTERMEDIARIES FOR PUBLISHING 
THE PM: The intermediaries are required 
to distribute the content of this PM to all 
the hospitals immediately upon receipt of 
the PM. 

Attachment 
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TYPE OF DAY 

General Assistance Patient 
Days 



Other State-Only Health 
Program Patient Days 

Charity Care Patient Days 



Actual 1902(rX2) and 
1931(b) Days 



Medicaid Optional Targeted 
Low Income Children 
(CHIP-related) Days 



Separate CHIP Days 



1915(c) Eligible Patient 
(the "217" group) Days 



Retroactive Eligible Days 



Medicaid Managed Care 
Organization Days 



Medicaid DSH Days 



DESCRIPTION 

Days lor patients covered under a State-only (or county- 
only) general assistance program (whether or not any 
payment is available for health care services under the 
program). These patients are not Medicaid-eligible 
under the State plan. 

Days for patients covered under a State-only health 
program. These patients are not Medicaid-eligible under 
the State plan. 

Days for patients not eligible for Medicaid or any other 
third-party payer, and claimed as uncompensated care 
by a hospital. These patients are not Medicaid-eligible 
under the State plan. 

Days lor patients eligible under a State plan based on a 
1902(rX2) or 1931(b) election. These patients are 
Medicaid -eligible under the Title XDC State plan under 
the authority of these provisions, which is exercised by 
the State in the context of the approved State plan. 

Days for patients who are Title XlX-eligible and who 
meet the definition of "optional targeted low income 
children" under section 1905(uX2). The difference 
between these children and other Title XDC children is 
the enhanced FMAP rate available to the State. These 
children are fully Medicaid-eligible under the State 
plan. 

Days for patients who are eligible for benefits under a 
non Medicaid State program furnishing child health 
assistance to targeted low-income children. These 
children are, by definition, not Medicaid-eligible under 
a State plan. 

Days for patients in the eligibility group under the 
State plan for individuals under a Home and 
Community Based Services waiver. This group includes 
individuals who would be Medicaid-eligible if they were 
in a medical institution. Under this special eligibility 
group, they are Medicaid-eligible under the State plan. 

Days for patients not enrolled in the Medicaid program 
at the time of service, but found retroactively eligible 
for Medicaid benefits for the days at issue. These 
patients are Medicaid-eligible under the State plan. 

Days for patients who are eligible for Medicaid under a 
State plan when the payment to the hospital is made by 
an MCO for the service. An MCO is the financing 
mechanism for Medicaid benefits, and payment for the 
service through the MCO does not affect eligibility. 

Days for patients who are not eligible for Medicaid 
benefits, but are considered in the calculation of 
Medicaid DSH payments by the State. These patients 
are not Medicaid-eligible. 

Sometimes Medicaid State plans specify that Medicaid 
DSH payments are based upon a hospital's amount of 
charity care or general assistance days. This, however, 
is not "payment" for those days, and does not mean 
that the patient is eligible for Medicaid benefits or can 
be counted as such in the Medicare formula. 



ELIGIBLE TITLE 
XIX DAY 

No. 



No. 



No. 



Yes. 



Yes. 



No. 



Yes. 



Yes. 



Yes. 



No. 
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by an official of the hospital and, if dif- 
ferent, an official responsible for ad- 
ministering the residency program. 

(i) A listing, by specialty, of all resi- 
dents assigned to the hospital and pro- 
viding services to the hospital during 
the cost reporting period. 

(ii) The name and social security 
number of each resident. 

(iii) The dates the resident is as- 
signed to the hospital. 

<iv) The dates the resident is assigned 
to other hospitals or other freestanding 
providers and any nonprovider setting 
during the cost reporting period. 

(v) The proportion of the total time 
necessary to fill a residency slot that 
the resident is assigned to an area of 
the hospital listed under paragraph 
<f)(l)(ii) of this section, 

(3) Fiscal intermediaries must verify 
the correct count of residents. 

(g) Indirect medical education payment 
far managed care enrollees. For portions 
of cost reporting periods occurring on 
or after January 1, 1998, a payment is 
made to a hospital for indirect medical 
education costs, as determined under 
paragraph (e) of this section, for dis- 
charges associated with individuals 
who are enrolled under a risk-sharing 
contract with an eligible organization 
under section 1876 of the Act or with a 
Medicare+Choice organization under 
title XVIII, Part C of the Act during 
the period, according, to the applicable 
payment percentages described in 
§§ 413.76(e)(1) through (c)(5) of this sub- 
chapter, 

[50 FR 12741, Mar, 29, 1985. Redesignated at 56 
FR 43241, Aug. 30, 1991] 

Editorial Note: For Federal Register ci- 
tations affecting §412,105, see the List of Sec- 
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access. 

§41^X06 Special! treatment: Hospitals 
that servp a disproportionate share 
of low-income patients, 

(a) General considerations. (1) The fac- 
tors considered in determining whether 
a hospital qualifies for a payment ad- 
justment include the number of beds, 
the. number of patient days, and the 
hQspifcaVs location. ;, 

: (IJ./Ehe number of beds in a hospital 
is< determined in accordance with 
§412405(b). 



(ii) For purposes of this section, the 
number of patient days in a hospital 
includes only those days attributable 
to units or wards of the hospital pro- 
viding acute care services generally 
payable under the prospective payment 
system and excludes patient days asso- 
ciated with — 

(A) Beds in excluded distinct part 
hospital units; 

(B) Beds otherwise countable under 
this section used for outpatient obser- 
vation services, skilled nursing swing- 
bed services, or ancillary labor/delivery 
services. This exclusion would not 
apply if a patient treated in an obser- 
vation bed is ultimately admitted for 
acute inpatient care, in which case the 
beds and days would be included in 
those counts; 

(C) Beds in a unit or ward that is not 
occupied to provide a level of care that 
would be payable under the acute care 
hospital inpatient prospective payment 
system at any time during the 3 pre- 
ceding months (the beds in the unit or 
ward are to be excluded from the deter- 
mination of available bed days during 
the current month); and 

(D) Beds in a unit or ward that is oth- 
erwise occupied (to provide a level of 
care that would be payable under the 
acute care hospital inpatient prospec- 
tive payment system) that could not be 
made available for inpatient occupancy 
within 24 hours for 30 consecutive days. 

(iii) The hospital's location, in an 
urban or rural area, is determined, in 
accordance with the definitions in 
§412.62(0 or §412.64, 

(2) The payment adjustment is ap- 
plied to the hospital's DRO revenue for 
inpatient operating costs based on 
DRG-adjusted prospective payment 
rates for inpatient operating costs, ex- 
cluding outlier payments for ing?itient 
operating costs under subpart F of ttilis 
part and additional payments} made 
under the provisions of §412,105. 

(b) Determination of a hospital's dis- 
proportionate patient percentage, (1) Gen- 
eral rule. A hospital's disproportionate 
patient percentage is determined by 
adding the results pf two computatiqns 
and expressing that 'sum as a percent- 
age. 

(2) First computation: Federal fiscal 
year. For each month of the Federal 
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§412.106 

fiscal year in which the hospital's cost 
reporting period begins, CMS— 

(i) Determines the number of patient 
days that — 

(A) Are associated with discharges 
occurring during each month; and 

(B) Are furnished to patients who 
during that month were entitled to 
both Medicare Part A and SSI, exclud- 
ing those patients who received only 
State supplementation; 

(ii) Adds the results for the whole pe- 
riod; and 

(iii) Divides the number determined 
under paragraph (b)(2)(ii) of this sec- 
tion by the total number of patient 
days that — 

(A) Are associated with discharges 
that occur during that period; and 

(B) Are furnished to patients entitled 
to Medicare Part A. 

(3) First computation: Cost reporting pe- 
riod. If a hospital prefers that CMS use 
its cost reporting period instead of the 
Federal fiscal year, it must furnish to 
CMS, through its intermediary, a writ- 
ten request including the hospital's 
name, provider number, and cost re- 
porting period end date. This exception 
will be performed once per hospital per 
cost reporting period, and the resulting 
percentage becomes the hospital's offi- 
cial Medicare Part A/SSI percentage 
for that period. 

(4) Second computation. The fiscal 
intermediary determines, for the same 
cost reporting period used for the first 
computation, the number of the hos- 
pital's patient days of service for which 
patients were eligible for Medicaid but 
not entitled to Medicare Part A, and 
divides that number by the total num- 
ber of patient days in the same period. 
For purposes of this second computa- 
tion, the following requirements apply; 

(i) For purposes of this computation, 
a patient is deemed eligible for Med- 
icaid on a given day only if the patient 
is eligible for inpatient hospital serv- 
ices under an approved State Medicaid 
plan or under a waiver authorized 
under section 1115(a)(2) of the Act on 
that day, regardless of whether par- 
ticular items or services wefre covered 
or paid urider the State plan or the au- 
thorized waiver, 

(ii) Effective with discharges occur- 
ring on or after January 20, 2000, for 
purposes of counting days under para- 




42 CFR Ch. IV (10-1-04 Edition) 

graph (b)(4)(i) of this section, hospitals 
may include all days attributable to 
populations eligible for Title XIX 
matching payments through a waiver 
approved under section 1115 of the So- 
cial Security Act. 

(iii) The hospital has the burden of 
furnishing data adequate to prove eligi- 
bility for each Medicaid patient day 
claimed under this paragraph, and of 
verifying with the State that a patient 
was eligible for Medicaid during each 
claimed patient hospital day. 

(5) Disproportionate patient percentage. 
The intermediary adds the results of 
the first computation made under ei- 
ther paragraph (b)(2) or (b)(3) of this 
section and the second computation 
made under paragraph (b)(4) of this sec- 
tion and expresses that sum as a per- 
centage. This is the hospital's dis- 
proportionate patient percentage, and 
is used in paragraph (c) of this section. 

(c) Criteria for classification: A hos- 
pital is classified as a "disproportionate 
share" hospital under any of the fol- 
lowing circumstances: 

(i) The hospital's disproportionate 
patient percentage, as determined 
under paragraph (b)(5) of this section, 
is at least equal to one of the fol- 
lowing: 

(i) 15 percent, if the hospital is lo- 
cated in an urban area, and has 100 Or 
more beds, or is located in a rural area 
and has 500 or more beds. 

(ii) 30 percent for discharges occur- 
ring before April 1, 2001, and 15 percent 
for discharges occurring on or after 
April 1, 2001, if the hospital is located 
in a rural area and either =has more 
than 100 beds and fewer than 500 beds or 
is classified as a sole community hos- 
pital under § 412.92, 

(iii) 40 percent for discharges before 
April 1, 2001, and 15 percent for;\ dis- 
charges occurring on or after April 1, 
2001, if the hospital is located in- an 
urban area and has fewer than 100 beds. 

(iv) 45 percent for dischargeis before 
April 1, 2001, and 15 percent for; dis- 
charges occurring on or after A$ril 1, 
2001, if the hospital is located in a rural 
area and has 100 or fewer beds. 

(2) The hospital is located in an 
urban area, has 100 or more beds v and 
can demonstrate that, during its cost 
reporting period, more than 30 percent 
of its net inpatient care revenues are 
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th Care Financing 
Administration _^ 

Medicare Medicaid SCtHP What's New Site Index 



TENNESSEE STATEWIDE HEALTH REFORM 
DEMONSTRATION 

FACT SHEET 



Name of Section 1115 Demonstration: TennCare 

Date Proposal Submitted: June 16, 19S3 

Date Proposal Approved: November 18, 1993 

bate Implemented: January 1, 1994 

SUMMARY 

TennCare is a statewide program to provide health care benefits to Medicaid 
beneficiaries, uninsured State residents and those whose medical conditions 
make them uninsurable. Enrollment Is capped at 1.4 million. If the cap Is 
reached, those in the mandatory M^lcal^^jcpyerag e and uninsurable groups will 
continue to be enrolledTwRIIe enrollment of fiite currently uninsured groups will 
be limited. All enrollees are served in capitated managed care organizations 
(MCOs) that are health maintenance organizations (HMOs). Current enrollment 
Is about 1.3 million. 

ELIGIBILITY 

Three distinct groups pre offered coverage: 

v • All persons meeting the eligibility requirements of the Medicaid program 
as It existed In fiscal year 1993. Current enrollment In this group Is about 
% 803,000. 

i ^ Persons with an existing or prior existing health conditions causing them 
i to be uninsurable. This population Is now nearly 10 percent of all 
^enrollees. 

• .Persons who are not eligible — either directly or as a dependent — for an 
employer-sponsored or government-sponsored health plan as of March 1, 
1993. While enrollment will not be restricted for, those currently eligible 
,. for Medicaid or the uninsurable, the cap on total enrollment may limit the 
number of uninsured served. Current enrollment of uninsurable and 
( previously uninsured Individuals Is about 546,000, Enrollment Is currently 
■ open to uninsured children and unlnsurables. 

BENEFIT PACKAGE _■. 
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A standard benefit package Is provided by managed care organizations (MCOs). 

TennCare benefits are more generous than those offered under Medicaid for 
acute care, generally in that they remove most limitations on nu mber o f 
eplgod es covere d* The plan emphasizes preventive care by providing all 
preventive care to adults and children without copayrnents or deductibles. 



On June 30, 2000, HCFA approved the State«s request to carve out pharmacy " 

benefits from the I4CO capitation rate for those Individuals also eligible for 
Medicare. 

ENROLLMENT/DISENROLLMENT PROCESS 

Those deemed Medlcald-ellglble are enrolled for a 1-year period. Those In the 
uninsured group are enrolled for a 1-year period as long as they continue to 
pay their premiums. 

The State may involuntarily dlsenroll those In the uninsured group who fall to 
pay premiums* 

Individuals who are severely and persistently mentally 111 (SPMI) were brought 
Into managed care In July 1996. They are now served by the same BHOs that 
provide behavioral health services to the rest of the TennCare population (See 
section on "TennCare Partners Program" below.) 

Long term care 1s not Included In the managed care plan. 

DELIVERY SYSTEM 

The State has contracted with 10 MCOs, The MCOs contract with providers on a 
fee-fbr-servlce or capitation basis. 

Services for Children's Plan enrollees (children In State custody or at risk of 
custody) are currently being provided through the existing State delivery 
system, 

QUALITY ASSURANCE 

The State has a contract with an Independent external quality review 
organization (EQRO)* Yearly reviews have been completed and health plans 
have begun to implement changes In many of the areas that were Identified as 
needing improvement. 

COST-SHARING 

All adults and children with Incomes above 100 percent of the Federal Poverty 
Level (FPL) are required to pay, except those In Medicaid eligibility groups. 
Cost-sharing Is In the form of premiums, deductibles, and copayrnents based on 
Income. 

Participants with Incomes over 100 percent FPL pay their premiums on^ §J " • 97 
graduated fee schedule so that payments will increase as income Increases. 
Premiums Include Individual premiums and family premiums. 



hflp://wwwlic&gov/medicaid/l 1 15/tofacthtm 4/24/2002 



JLWMJUMAaaW 



V^ffl&WfSEF* B&SlilSk 1 0-2 Filed 06/22^)06 ^ Page 1 0?^ # 4 

Deductibles are on a graduated scale, but none are required for mandatory 
Medicaid ellgibles* Deductibles are $250 for an Individual and $500 for a family 
with Incomes between 101 and 199 percent FPL 

Copayments are up to 10 percent of costs, based on a graduated scale for 
enrollees with Incomes between 101 and 199 percent FPL (other than 
ma ndatory Medicaid ellgibles) and would be 10 percent of the cost of a service 
fofth 6seatorab6v&200pare6nt FP L — — : — — /'■-'/ ■■-. ■ - — — 



Cost-sharing expenditures are limited by annual out-of-podcet maximums of 
$1,250 per Individual/family, excluding premium payments. 

To encourage use of preventive services, no deductible or copayment Is 
required for such services. 

TENNCARE PARTNERS PROGRAM 

Implemented on July 1, 1996, as part of the TennCare section 1115 
demonstration project, the TennCare Partners Program provides behavioral 
health and substance abuse services to all TennCare enrollees through a 
complete carve-oiit program* All mental health and substance abuse services 
that were previously; offered by managed care organizations (MCOs), as well as 
those provided through the Tennessee Department of Mebtaf Health and Mental 
. Retardation, Is provided under the new plan by one of two behavioral health 
organizations (BHOs). 

Eligibility and Coverage; Eligibility Is determined as currently defined by the 
TennCare program; however, BHO enrollees are divided Into two groups, Basic 
and Priority participants. The Basic benefit package provides standard episodic 
care services, while the Priority package is an expanded group of services 
provided to those who are most severely ill. 

The 1-3 million Basic participants are entitled to the basic service benefit 
package for mental health arid substance abuse services which has been 
offered by MCOs since TennCare was Implemented* 

Priority participants are those who have been evaluated by the State and 
identified as SPML This group has traditionally been served by the Community 
Mental Health Centers (CMHCs) who were contracted by the Tennessee 
Department of Mental Health and Mental Retardation on a fee-for-sefvlce basis. 
All attempts have been made to preserve these existing provider relationships. 

Delivery System; BHOs contract with the State to provide services and receive 
monthly capitation payments for each enroll ee. 

BHOs currently have the five State regional mental Institutions In their 
networks, although they are not required to do so. In addition, CMHCs are used 
as safety net providers. Both BHOs have contracted with all CMHCs, 

Coordination of care between the MCO and BHO Is a contractual requirement 

for the plans* The State has required the plans to meet regularly to address 

Issues that arise In providing care. ^j^' 98 
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Tn6 State believes that virtually all current behavioral health providers are In at 
least one of the BHO networks. 

Choice of Provider: The BHOs each associate with several of the MCOs, with 
some overlap. Initially, the State assigned beneficiaries to one of the two BHOs 
via the enroilees- associated MCO, while providing an option to change If a 
provider of long standing was not in the network. Enroilees have free choice of 
p r uvideiv from wlUiln the assigned BHO uelviiui k, and may change BHOs b y 
changing MCOs at the annual change enrollment period. 

10/20/00 

Contact: 

Clarke Cagey, 410-786-7700 or E-mail CCaoey@hcfa,gov- 

Medlcare.gov | Department of Health and Human Services | fl^pp 
Home | Privacy Policy | Feedback lUslp I Website Accessibility 
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Methodist Hospitals of Memphis 
Fiscal Year Ending December 3 1 , 2000 

Calculation of Reimbursement Impact of DSH Medicaid Days Issue 



Per Audit 

Total Medicaid Days 64,941 

Total DSH Reimbursement $19,341,301 

Additional Waiver Days 482 

Appeal 

Revised Total Medicaid Days 65,423 

Revised Total DSH Reimbursement $19,470,280 

Additional Reimbursement $128,979 
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Refer to: 



Case 1 :06-cv-00579-RJL Document 1 0-2,. . .FiigcLQ§v22/2006 B Page 1 06 £±212, 
DEPARTMENT OF HEALTH AND HUMAN I «R™f* :^T**w%m 
OrOVIDER REIMBURSEMENT REVIEW BOARD » 9 - — 

V - 2520 Lord Baltimore Drive, Suite L 

Baltimore MD 21244-2670 
Phone: 410-786-2671 FAX: 410-786-5298 



Vy B. Blodgett, DD.S. 
v -*iaine Crews Powell, CPA 
Anjalf Mulchandanl-West 



tirperson 



03-0180 
CERTIFIED MAIL 

Mary Susan Philp, Esq. 

Powers, Pyles, Sutter & Verville, PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 



FEB - 2 2006 



RE: Methodist Hospital of Memphis 
Provider No.44-0049 
FYE 12/31/98 
PRRB Case No. 03-0108 




Dear Ms. Philp: 



This is in response to the Provider's request that the Provider Reimbursement Review 
Board (Board), pursuant to 42 U.S.C § 1395oo(f)(l), determine that it is without the 
authority to decide the question of whether the regulation, 42 C.F.R. § 412,106(b)(4)(ii), 
which excludes section 1115 expansion waiver days from the calculation of the 
disproportionate share (DSH) adjustment prior to January 20, 2000, is valid. The 
Provider is seeking to have section 1115 expansion waiver days included in the DSH 
calculation for period prior to January 20, 2000. 

The Provider believes that this regulation conflicts with 42 U.S.C § 1395ww(d)(5)(F)(vi)(I) 
and (II), ( the DSH calculation) which provides for two proxies as measures of the volume of 
low-income patients served by a hospital: 

(1) the percentage of the total Medicare inpatient days provided to low income 
Medicare patients (i,e,, those patients entitled to supplemental security income under 
Title XVI of the Social Security Act); and 

(2) the percentage of total hospital days provided to "patients who (for such days) 
were eligible for medical assistance under a State plan approved under [the Medicaid 
program]." 

The Provider believes that the regulation, 42 C.F.R. § 412.106(b)(4)(ii) is inconsistent with 
the statutory language of § 1 395ww(d)(5)(F)(vi)(II). Section 1 395oo(f)( 1 ) permits providers 
that have requested and are entitled to a hearing before the Board under 42 U.S.C. 
§ 1395oo(a), to bypass the Board's hearing procedure and obtain judicial review of an issue 
involving a question of law or regulation where the Board determines that it is without the * 
authority to decide such question. 



The Board has reviewed the submissions of the Provider pertaining to the requests for 
hearing and expedited judicial review. The documentation shows that the estimated 
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amount in controversy for the appeal exceeds $10,000, as required. The estimated amount 
in controversy is subject to recalculation by the Intermediary for the actual final amount. 

The Board finds that: 

1) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

3) it is bound by the applicable existing Medicare law and regulation (42 C.F.R, § 
405.1867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 C.F.R. § 412.106(b)(4)(ii)> which excludes section 1115 expansion waiver 
days from the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section 1115 waiver issue properly falls within the 
provisions of 42 U.S*C. § 1395oo (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
from the receipt of this decision to institute the appropriate action for judicial review. 
The graduate medical education issue will remain pending in this case. 

Board Members Participating 

Suzanne Cochran, Esq. 
Gary B. Blodgett, DDS 
Elaine C. Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 



FOR THE BOARD: 



S7 



S^fgarine Cochran, Esq. 
Chairman 



Enclosures: 42 U.S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBSA) 
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^ftOVIDER REIMBURSEMENT REVIEW BOARD USKSK&a 
2520 Lord Baltimore Drive, Suite L Anjaii Muichandam-West 

Baltimore MD 21244-2670 
Phone: 410-786-2671 FAX: 410-786-5298 




Refer t 
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Mary Susan Philp, Esq. 

Powers, Pyles, Sutter & Verville, PC 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, D.C. 20006-5409 



RE: Methodist Hospital of Memphis 
Provider No.44-0049 
FYE 12/31/99 
PRRB Case No. 04-0110 
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Dear Ms. Philp: 



This is in response to the Provider's request that the Provider Reimbursement Review 
Board (Board), pursuant to 42 U.S.C § 1395oo(f)(l), determine that it is without the 
authority to decide the question of whether the regulation, 42 C.F.R. § 4 12. 106(b)(4)(H), 
which excludes section 1115 expansion waiver days from the calculation of the 
disproportionate share (DSH) adjustment prior to January 20, 2000, is valid. The 
Provider is seeking to have section 1115 expansion waiver days included in the DSH 
calculation for period prior to January 20, 2000. 

The Provider believes that this regulation conflicts with 42 U.S.C. § 1 395ww(d)(5)(F)(vi)(I) 
and (II), ( the DSH calculation) which provides for two proxies as measures of the volume of 
low-income patients served by a hospital: 

(1) the percentage of the total Medicare inpatient days provided to low income 
Medicare patients (i.e., those patients entitled to supplemental security income under 
Title XVI of the Social Security Act); and 

(2) the percentage of total hospital days provided to "patients who (for such days) 
were eligible for medical assistance under a State plan approved under [the Medicaid 
program]." 

The Provider believes that the regulation, 42 C.F.R. § 4 12. 106(b)(4)(H) is inconsistent with 
the statutory language of § 1 395 ww(d)(5)(F)(vi)(II). Section 1 395oo(f)( 1 ) permits providers 
that have requested and are entitled to a hearing before the Board under 42 U.S.C. 
§ 1395oo(a), to bypass the Board's hearing procedure and obtain judicial review of an issue 
involving a question of law or regulation where the Board determines that it is without the . 
authority to decide such question. 

The Board has reviewed the submissions of the Provider pertaining to the requests for 
hearing and expedited judicial review. The documentation shows that the estimated 
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amount in controversy for the appeal exceeds $10,000, as required. The estimated amount 
in controversy is subject to recalculation by the Intermediary for the actual final amount. 

The Board finds that: 

1 ) it has jurisdiction over the matter for the subject year and the Provider is entitled 
to a hearing before the Board; 

2) based upon the Provider's assertions regarding the section 1115 waiver issue, 
there are no findings of fact for resolution by the Board; 

3) it is bound by the applicable existing Medicare law and regulation (42 C.F.R. § 
405.1867); and 

4) it is without the authority to decide the legal question of whether the regulation, 
42 C.F.R. § 412.106(b)(4)(h), which excludes section 1115 expansion waiver 
days from the calculation of the disproportionate share adjustment prior to 
January 20, 2000, is valid. 

Accordingly, the Board finds that the section 1115 waiver issue properly falls within the 
provisions of 42 U.S.C. § 1395oo (f)(1) and hereby grants the Provider's request for 
expedited judicial review for the issue and the subject year. The Provider has 60 days 
from the receipt of this decision to institute the appropriate action for judicial review. 
The graduate medical education issue will remain pending in this case. 

Board Members Participating 

Suzanne Cochran, Esq. 
Gary B. Blodgett, DDS 
Elaine C. Powell, CPA 
Anjali Mulchandani-West 
Yvette C. Hayes 

FOR THE BOARD: 



c ^ r ^^ 



Suzanne/Cochran, Esq. 
Chairman 



Enclosures: 42 U.S.C. § 1395oo (f)(1) 

cc: Gary Gerber, Tri-Span Health Services 
Wilson Leong, BCBSA) 
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MARY SUSAN PH1LP 

(202) 872-6735 
Susan. Phi1p@ppsv,coin 



September 28, 2005 



FEDERAL EXPRESS 

Suzanne Cochran, Esq. 

Chairperson 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, Maryland 21244-2670 



RECEIVED 

SEP 2 9 2005 

PROVIDER REIMBURSEMENT 
REVIEW BOARD 



Re: Methodist Hospitals of Memphis; Provider No, 44-0049; 

PRRB (| g pg^7fe Fiscal Year Ending December 3 L 2000 

Dear Ms. Cochran: 

Enclosed please find the provider's position paper in the above case. The position 
paper addresses the following issues: 

( 1 ) GME per resident amount; and 

(2) Disproportionate share payment (Medicaid days percentage). 



If you have any questions, please feel free to call me. 

Sincerely, 




Mary Susan Philp 



Enclosure 
cc (w/encl.): 



Gary Gerber 
Wilson Leong 
Lewis T. Peeples 



*-#.^*» 



106 



Case 1 :06-cv-00579-RJL Document 1 0-2 Filed 06/22/2006 Page 1 1 1 of 21 2 



* i 



( ) 

■■- J 



BEFORE THE 



PROVIDER REIMBURSEMENT REVIEW BOARD 



In the Appeal of 

METHODIST HOSPITALS OF MEMPHIS 



PRRB Case No. 05-0678; 
FYE December 31, 2000 



PROVIDER'S POSITION PAPER 

I. ISSUES PRESENTED 

(1 ) Whether the Intermediary's adjustment of the graduate medical education per 
resident amount was proper? (Approximate reimbursement effect - $236,137). 

(2) Whether the Intermediary's adjustment of the disproportionate share ("DSH") 
payment (Medicaid days percentage) was proper? (Approximate reimbursement 
effect -$128,979). 

II. PARTIES 

Methodist Hospitals of Memphis ("the Hospital") (Provider No. 44-0049) is an acute care 
hospital located in Memphis, Tennessee. The Hospital is one of several hospitals and other 
providers which are part of Methodist Healthcare (previously known as Methodist Health 
Systems), a multi-provider health care system headquartered in Memphis. TriSpan Health 
Services was the Hospital's Medicare intermediary ("the Intermediary") for the fiscal year 
ending December 3 1 , 2000. 



*.. 



107 



Case 1 :pe-cv-00579-RJL Document 1 0-2 Filed 06/22/2006 Page 1 1 2 of 21 2 



III. PROCEDURAL BACKGROUND 

The Intermediary issued a Notice of Program Reimbursement ("NPR") for the Hospital's 
fiscal year ending December 31, 2000, on August 23, 2004. The Hospital filed a timely appeal 
on February 2, 2005. 

IV. ISSUE 1 - GME PER RESIDENT AMOUNT 

A. Factual Background 

During fiscal year 2000, the Provider operated a graduate medical education ("GME") 
program through an affiliation with the University of Tennessee. Under this program, residents 
in various medical specialties received training and provided services in the Provider. 

In October of 1995, the Provider merged with LeBonheur Children's Hospital 
("LeBonheur"), a nearby children's hospital, which also had a GME program. After the merger, 
the facilities were certified as a single provider and operated under the Medicare provider 
number of the Provider; the LeBonheur provider number was no longer used. Provider Exhibit 1 
(HCFA Tie-In Notice, dated May 2, 1996). 

During the audit of the Provider's fiscal year 1995 cost report, the Intermediary calcu- 
lated the Provider's Medicare GME payment by using two different GME per resident amounts. 
Specifically, for residents who were located at the Provider's pre-merger facilities, it used the 
GME per resident amount previously established for the Provider, while for those residents who 
were at the LeBonheur facility, it used the GME per resident amount which had been established 
for LeBonheur prior to the merger. For fiscal year 1995, this resulted in an aggregate weighted 
average per resident amount of $53,480.98 for primary care/OB-GYN residents and $51,346,10 
for all other residents. Provider Exhibit 2 (Intermediary Workpapers for Fiscal Year 1995 on 
GME Per Resident Amount). When the Intermediary computed the Provider's allowable GME 
payment for fiscal year 1996, it used the weighted average per resident amounts derived from the 
FY 1995 calculation. Provider Exhibit 3 (Intermediary Workpapers for Fiscal Year 1996 on 
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GME Per Resident Amount). Similarly, the GME payments for fiscal years 1997, 1998, 1999, 
and 2000 were computed based on these same weighted average per resident amounts, trended 
forward. Provider Exhibit 4 (Intermediary Workpapers for Fiscal Year 1997 on GME Per 
Resident Amount); Provider Exhibit 5 (Intermediary Workpapers for Fiscal Year 1998 on GME 
Per Resident Amount); Provider Exhibit 6 (Intermediary Workpapers for Fiscal Year 1999 on 
GME Per Resident Amount); Provider Exhibit 7 (Intermediary Workpapers for Fiscal Year 2000 
on GME Per Resident Amount) . 

The reimbursement effect of the Intermediary's use of a weighted average per resident 
amount (which reflects LeBonheur's GME per resident amount), rather than using the Provider's 
per resident amount, was approximately $236,137. Provider Exhibit 8 (Calculation of 
Reimbursement Impact of GME Per Resident Amount Issue). 

B. Provider's Position 

Under Medicare reimbursement principles, a hospital is entitled to payment for the direct 
costs associated with its GME program. 42 U.S.C. § 1395ww(h); 42 C.F.R. § 413.86. The 
amount of a hospital's GME payment is calculated by multiplying the number of FTE residents 
working in the hospital during a fiscal year by the hospital's "per resident 1 ' amount (the average 
cost per resident based on costs in the hospital's GME base year and updated by an inflation 
factor). 42 U.S.C. § 1395ww(h). 

The Medicare GME statute requires that a hospital-specific, approved per resident 
amount be determined for each hospital, based on the hospital's GME costs during the cost 
reporting period that began during government fiscal year 1984. 42 U.S.C. § 1395ww(h)(2)(A). 
Similarly, Medicare regulations require the determination of a base-period per resident amount 
for each hospital. 42 C.F.R. § 413.86(e)(1). 

An approved per resident amount was determined for the Provider based on its GME % 
costs during its fiscal year ending December 31, 1984. After LeBonheur was merged into the 
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Provider, the surviving provider number was that of the Provider. Provider Exhibit 1. 

Accordingly, the Provider's GME per resident amount should have been used for all residents in 

the Provider's facilities (including those in the LeBonheur location). As discussed in greater 

detail below, the Intermediary's use of a weighted average per resident amount (which takes into 

account LeBonheur' s prior GME per resident amount) in computing the Provider's allowable 

GME payment is contrary to the Medicare statute and regulations and is otherwise invalid. 

1 . The Intermediary's Use of a Weighted Average GME Per Resident 
Amount is Contrary to the Medicare Statute and Regulations. 

The Intermediary's averaging of the Provider's per resident amount with that of 
LeBonheur is contrary to the text of the Social Security Act ("the Act") and Medicare 
regulations. Section 1886(h)(2)(A) of the Act states that "[t]he Secretary shall determine, for the 
hospital's cost reporting period that began during fiscal year 1984, the average amount 
recognized as reasonable under this title for direct graduate medical education costs of the 
hospital for each full-time-equivalent resident." 42 ILS.C. § 1395ww(h)(2)(A). The statute 
refers to a single average per resident amount for each hospital, based on the costs incurred 
during the Provider's base year. 

In accordance with the statutory requirements, a GME per resident amount was 
determined for the Provider based on its base year costs. After the merger with LeBonheur, the 
Medicare state agency certified the Provider and LeBonheur as a single hospital, and the 
Provider was the surviving entity. 1 The Provider continued to use its existing Medicare provider 



1 State Operations Manual § 2024 directs state agencies to determine whether a merger 

between two hospitals result in one hospital or two: "When two or more hospitals merge, the 
[state agency] ascertains whether to continue to certify the hospitals separately or to certify them' 
as a single hospital (i.e., hospital with a main campus and an additional location." In this gape, 
the state agency determined that the Provider and LeBonheur were a single hospital, with the 
Provider the surviving entity. Thereafter, LeBonheur (and its provider number) ceased to exist 
as a separate entity. 
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number. Accordingly, the Provider remained, after the merger, the same provider as before the 
merger. The plain language of the Act refers to a determination of the amount of GME costs of 
"the hospital." 42 U.S.C. § 1395ww(h)(2)(A). The use of the singular evidences Congress' 
intent to establish a single per resident amount for each "hospital" that applies as long as that 
hospital continues in operation. Thus, the Provider's GME per resident amount must remain the 
same after the merger with LeBonheur, and the Intermediary's recalculation of the GME per 
resident amount after the merger is contrary to the plain meaning of the statute. 

The Intermediary's calculation also is contrary to the plain language of the Medicare 
regulation governing reimbursement for GME costs. See 42 C.RR. § 413.86. The regulation 
states that, "[e]xcept as provided in paragraph (e)(4) of this section, the intermediary determines 
a base-period per resident amount for each hospital. . . " See 42 C.F.R. § 413.86(e). In the 
instructions that follow, the regulation states that the intermediary must determine each 
hospital's allowable GME costs and divide this amount by the number of FTE residents in the 
hospital's base year. See id. The regulation makes no allowance for including the GME cost 
and resident count of another hospital or otherwise changing a hospital's GME per resident 
amount based on a subsequent corporate transaction. 

It is a fundamental principle of administrative law that an agency is required to follow its 
own regulations. Cherokee Nation of Oklahoma v. Babbit , 1 17 F.3d 1489, 1499 (D.C. Cir. 
1997); Mvlan Pharmaceuticals, Inc. v. Hennev , 94 F.Supp.2d 36, 48 (D.D.C. 2000) (an 
"agency's failure to follow its own regulation is fatal to the deviant action. ..."). The 
Intermediary's inclusion of LeBonheur's base year GME costs and resident count in calculating 
the Provider's per resident amount is contrary to the language of the Medicare statute and 
regulations, and accordingly, is invalid. 5 U.S.C. § 706(2)(A) (agency action must be set aside 

where it is "not in accordance with law"); Bowen v. Massachusetts , 108 S. Ct. 2722, 2741 
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2. The Intermediary's Application of the "Weighted Average" Methodology 
Violates APA Notice and Comment Rulemaking Requirements. 

The Intermediary may attempt to support its adjustment to the Provider's GME per 

resident amount by referencing language in the preamble to the Medicare hospital inpatient 

prospective payment system ("PPS") regulations for fiscal year 1998. In this preamble, the 

Centers for Medicare and Medicaid Services ("CMS") (formerly the Health Care Financing 

Administration) stated that: 

[I]n implementing the COBRA 1985 provision establishing a per resident amount 
in the situation of a merger, we have calculated the revised per resident amount 
for the merged hospital using an FTE weighted average of each of the respective 
hospital's per resident amount which is part of the merger. 

63 Fed. Reg. 26,329 (May 12, 1998). 

Assuming that the above Federal Register language amounts to a CMS policy that a 
weighted average GME per resident amount will be used in the case of hospital mergers, then 
CMS is attempting to adopt a substantive rule in violation of the Administrative Procedure Act 
("APA"), The APA states that an agency must promulgate all substantive rules through notice 
and comment rulemaking. See 5 U.S.C. § 553. The proposed rule must be published in the 
Federal Register, the agency must receive comments regarding the proposed rule from the 
general public, and then the agency must publish a final rule, including a preamble that addresses 
the received comments. See 5 U.S.C. § 553; Marshall v. W and W Steel Co. , 604 F.2d 1322, 
1326 (10th Cir. 1979); Wagner Elec. Corp. v. Vobe , 466 F. 2d 1013, 1020 (3d Cir. 1972); 
Community Nutrition Inst, v. Butz , 420 F. Supp. 751, 754 (D.D.C. 1976). 

The application of a weighted average GME per resident amount in the case of hospital 
mergers constitutes a substantive rule, thus requiring adherence to APA rulemaking procedures. 
See Connecticut Dept. of Children and Youth Services v. Dept, of Health and Human Services , 
788 F, Supp, 573 (D.D.C), affd, 9 F.3d 981 (D.C. Cir. 1992) (compliance with APA rulemaking 
procedures required for rules by which agency seeks to fill gaps left by statutory scheme); — •*•« 112 
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Associated Builders & Contractors, Inc. v. Reich , 922 F. Supp, 676 (D.D.C, 1996) (rules are 

subject to notice and comment requirements if they finally determine rights and do not leave 

agency free to exercise discretion). Because CMS did not publish this supposed rule in 

conformance with the APA's notice and comment requirements, it is invalid, and the 

Intermediary's adjustment must be reversed. 

3. The Intermediary's Adjustment of the Provider's GME Per Resident Amount is 
Arbitrary and Capricious Because it is Inconsistent with General CMS Policy 
Regarding Changes in Ownership. 

The Intermediary's use of an average GME per resident amount after the merger with 

LeBonheur is inconsistent with CMS's general approach to the reimbursement consequences of 

changes in ownership. This inconsistency in approach is arbitrary and capricious. 

The Medicare regulations at 42 C.F.R. § 489.18 govern the effect of a change of ownership on a 

provider's agreement with the Medicare program. See State Operations Manual § 3210. Under 

42 C.F.R. § 489.18(a), a provider's agreement with the program and provider identification 

number are automatically assigned to the new owner of the provider after a change of ownership 

unless the new owner specifically declines the automatic assignment and elects to submit a new 

application to participate in the program. See United States v. Vernon Home Health , 21 F.3d 

693, 696 (5 th Cir. 1994). Section 489.18(d) addresses the conditions applicable to an assigned 
provider agreement and provider number. Specifically, it states that "[a]n assigned agreement is 
subject to all applicable statutes and regulations and to the terms and conditions under which it 
was originally issued." 42 C.F.R. § 489.18(d); 21 F.3d at 696. 

In Vernon Home Health , both CMS and the Fifth Circuit construed 42 C.F.R. § 489.18(d) 
in accordance with its literal meaning. See 21 F.3d at 696, In that case, the new owner of a 
provider entered into a contract to purchase the assets but not the liabilities of the provider. Id. at 

694. Nonetheless, pursuant to 42 C.F.R. § 489.18(d), CMS sought to hold the provider and its 

new owner liable for Medicare overpayments made to the provider under its prior ownership * 1 1 O 
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21 F.3d at 694. The Fifth Circuit affirmed CMS* construction of the regulation as "eminently 
reasonable." Id. at 696. Accord Deerbrook Pavilion, LLC v. Shalala . 235 F.3d 1 100, 1104 (8 th 
Cir. 2000) (following Vernon Health Care in finding that CMPs carry over to a subsequent 
owner when the new owner accepts transfer of the existing provider agreement). 

Here, where the provider agreement and number of LeBonheur no longer exist, the 
transaction between the Provider and LeBonheur should not affect the application of the Pro- 
vider's per resident amount as calculated for it pursuant 42 U.S.C. § 1395ww(h) and 42 CF.R. 
§ 413.86. The operative effect of 42 CF.R. § 489.18 is that all the statutes and regulations and 
terms and conditions that applied to a provider under its prior ownership continue to apply to the 
provider after a change in ownership if the new owner accepts transfer of the existing provider 
agreement. See Vernon Home Health , 23 F.3d at 696. Under these regulations, the per resident 
amount of a hospital thus survives a change of ownership unless the new owner declines 
assignment of the provider agreement. Importantly, in this case, the provider agreement and 
provider number of LeBonheur did not survive the transaction. Instead, LeBonheur now 
operates under the agreement and number of the Provider, which survived the transaction. In 
effect, the Provider declined assignment of Lebonheur's provider agreement. Accordingly, 
LeBonheur's per resident amount should have no bearing on the GME calculation for the 
Provider. The Intermediary's adjustment should therefore be reversed. 

4. The Intermediary's Adjustment of the Provider's GME Per Resident 
Amount is Arbitrary and Capricious Because it is Inconsistent with 
Other CMS Policies. 

The Intermediary's approach to the calculation of the GME per resident amount after a 

hospital merger is inconsistent with analogous CMS rules applied in the context of TEFRA limits 

and cost-to-charge ratios. The Intermediary's dissimilar treatment of similar situations is 

arbitrary and capricious. . 

8 
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In 1982, Congress passed the Tax Equity and Fiscal Responsibility Act ("TEFRA"), Pub. 
L. No. 97-248. Pursuant to TEFRA, CMS limits the rate of increase in a hospital's operating 
costs based upon the hospital's average cost per discharge during a base year. See Section 
1886(b) of the Act; see also 42 C.F.R. § 413.40. 

In response to proposed changes to hospital inpatient PPS for 1999, "[o]ne commenter 
recommended that the [Medicare] regulations be revised to state that where two hospitals who 
are subject to different caps on TEFRA limits merge, the TEFRA cap that applies is the cap of 
the surviving hospital." See 63 Fed. Reg. 41,001 (July 31, 1998) CMS' response to this 
comment was that "[i]f two hospitals merge, the cap that applies depends on the status of the 
surviving hospital." See id. In fact, CMS stated that "[it] do[es] not believe that the regulations 
as described above, can be interpreted any other way." See id. 

Thus, when two hospitals merge, CMS does not average their TEFRA limits and apply a 
new limit. Instead, CMS uses the TEFRA limit previously established for the survivor hospital. 
CMS indicated that any other interpretation would be directly contrary to the regulations. As 
with the GME per resident amount regulation, the TEFRA regulation does not address the 
calculation of the limit in the case of the merger of two hospitals. See 42 C.F.R. § 413.40. CMS 
concluded that the absence of a regulatory provision regarding the merger of two hospitals 
unambiguously requires that the post-merger TEFRA limit must be that of the surviving hospital. 
See 63 Fed. Reg. 41,001 (July 31, 1998). 

Similarly, under outpatient PPS, each hospital is subject to a cost-to-charge ratio ("CCR") 
that is used to determine outlier payments, interim transitional corridor payments, and device 
pass-through payments. See Program Memorandum, HCFA Pub. 60 A, Transmittal No. A-00-63, 
[2000-1 Transfer Binder] Medicare & Medicaid Guide (CCH) 1 151,400 (Sept. 8, 2000). As 
with the calculation of the post-merger TEFRA limit, CMS states that, "[i]n the case of hospj|ar ^ J 5 
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mergers, acquisitions or other such changes, the CCR for the surviving provider number should 

be used." See id. 

It is arbitrary and capricious for an agency to adopt inconsistent regulations or policies or 

to treat similar situations in a different manner. See Motor Vehicle Mfrs. Ass'n v. State Farm 

Mutual 103 S. Ct. 2856, 2874 (1983) ("an agency changing its course must supply a reasoned 

analysis"); Yetman v. Garvev . 261 F,3d 664, 669 (7th Cir. 2001) ("[a] long line of precedent has 

established that any agency action is arbitrary when the agency offered insufficient reasons for 

treating similar situations differently"); Transactive Corp. v. United States, 91 F.3d 232, 236 

(D.C. Cir. 1996). As stated by the court in Mylan Pharmaceuticals, Inc. v. Henney , "[ijnternally 

inconsistent reasoning by a governmental agency is not entitled to any deference by the courts, 

and is inherently arbitrary and capricious. ..." 94 F. Supp. 2d at 48. Accordingly, CMS* 

dissimilar treatment of the GME per resident amount from the TEFRA limit and the CCR is 

arbitrary and capricious, and the Intermediary's adjustment must be reversed. 

5. The Intermediary's Adjustment is Arbitrary and Capricious Because the 
Provider Did Not Have Notice of the "Weighted Average" Methodology. 

The Intermediary's averaging of the Provider's per resident amount with that of 
LeBonheur also is arbitrary and capricious because the Provider had no notice of the 
Intermediary's interpretation of the regulation. As the Court of Appeals for the District of 
Columbia Circuit held in General Electric Co. v. United States Environmental Protection 
Agency , 53 F.3d 1324, 1330 (D.C. Cir. 1995), an agency's interpretation is invalid as applied 
when it "is so far from a reasonable person's understanding of the regulations that they could not 
have fairly informed [the party] of the agency's perspective." 

Prior to the May 12, 1998 Federal Register, the Provider had no notice of CMS' 
interpretation of the regulations. The text of 42 C.F.R. § 413.86 does not address the calculation 
of the GME per resident amount after a hospital merger and gives no indication that a hospital's 
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per resident amount may change after a merger. Rather, the statute and regulation state that a 

GME per resident amount is determined for a hospital based on its GME costs and FTE count 

during its base year. Based on CMS' treatment of TEFRA limits after hospital mergers and the 

text of the statute and regulation, the Provider had no reasonable way of knowing, when it 

entered into the merger with LeBonheur, that the Intermediary would apply a weighted average 

methodology in calculating a new per resident amount for post-merger cost reporting periods. 

Accordingly, the Intermediary's application of a weighted average per resident amount is 

arbitrary and capricious, and its adjustment must be reversed. 

6. The Intermediary Is Impermissibly Applying CMS' "Weighted Average" 
Rule Retroactively, 

The Provider's merger with LeBonheur occurred in October of 1995. Yet, the 
Intermediary's adjustment is apparently based on CMS language that was published in the 
Federal Register on May 12, 1998. Therefore, the Intermediary is improperly applying this 
supposed CMS' rule retroactively. 

The Supreme Court has held that Congress or an agency must explicitly state that a 

statute or regulation is to be applied retroactively. In the absence of such an unambiguous 

statement, legislation and administrative rules are not to be applied retroactively. As the 

Supreme Court has stated; 

Retroactivity is not favored in the law. Thus, congressional enactments and 
administrative rules will not be construed to have retroactive effect unless their 
language requires this result. 

Bowen v. Georgetown Univ. Hosp. , 109 S. Ct. 468, 471 (1988). 

Prior to May 12, 1998, CMS did not provide hospitals with notice that it would apply a 

weighted average per resident amount for a survivor hospital after two or more hospitals merged. 

As discussed above, the May 12, 1998 statement does not comport with APA requirements and 

therefore is not a valid rule. Regardless of this, however, the Intermediary is attempting to apply 
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this rule retroactively, in violation of the legal principle established in Bowen v. Georgetown 
University Hospital . Accordingly, the Intermediary's adjustment must be reversed. 
V. ISSUE NO. 2 - DISPROPORTIONATE SHARE PAYMENT 

The Provider was entitled to payment as a disproportionate share hospital ("DSH") for 
FY 2000. When the Intermediary calculated the Provider's FY 2000 DSH payment, for that 
■ portion of the year occurring before January 20, 2000, 2 it excluded certain days attributable to 

patients who were eligible for Medicaid through the Tennessee Medicaid Section 1115 waiver 
program. Specifically, it excluded days attributable to patients who would not have been eligible 
for Medicaid absent the waiver. The Medicare reimbursement effect of the Intermediary's 
exclusion of these days was approximately $128,979. Provider Exhibit 9 (Calculation of 
Reimbursement Impact of DSH Medicaid Days Issue). 

The Provider contends that its inpatient days attributable to all patients eligible for 
Medicaid through the Tennessee Medicaid Section 1115 waiver program, not just the days for 
patients who would have been eligible for Medicaid even absent the waiver, should have been 
included in the number of Medicaid eligible days used for purposes of calculating its DSH 
payment. The following sections set forth the statutory and regulatory background on Medicaid 
Section 1115 waivers and Medicare DSH payments, the relevant details of Tennessee's Section 
1115 program and the audit adjustment at issue, and the Provider's position on this issue. 



2 In January 2000, the Medicare DSH regulation was revised so that, effective with 

discharges occurring on or after January 20, 2000, days attributable to patients eligible for 
Medicaid under a Section 1115 waiver are included in the DSH calculation. 42 C.F.R. § 
412.106(b)(4)(ii); 65 Fed.Reg. 3139 (2000). Thus, this appeal only involves the first 19 days of 
the Hospital's FY 2000. 
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A. STATUTORY AND REGULATORY BACKGROUND 

1. The Medicaid Program and the State Plan 

Medicaid is a joint federal and state program established in Title XDC of the Social 
Security Act ("the Act") to provide "medical assistance" to indigent persons who meet certain 
eligibility criteria, 42 U.S.C. § 1396; 42 C.F.R. § 430.0. The term "medical assistance" means 
"payment of part or all of the cost" of 25 different types of health care services listed in the 
statute, including inpatient hospital services. 42 U.S.C. § 1396d(a). To participate in the 
Medicaid program and receive Federal funding, a State must submit a "State plan" that meets 
federal requirements for approval by the Secretary of the U.S. Department of Health and Human 
Services ("the Secretary"). 42 U.S.C §§ 1396, 1396a; 42 C.F.R. Part 430. Under an approved 
State plan, a State receives Federal matching funds according to a "Federal medical assistance 
percentage," or "FMAP," for State expenditures on medical assistance. 42 U.S.C. §§ 1396, 
1396d(b); 42 C.F.R. §433.10. 

2, Section 1115 "Waivers " 

Section 1 1 15 of the Social Security Act allows the Secretary to approve State research 

and demonstration projects that promote the objectives of the Title XIX Medicaid program. 

42 U.S.C. § 1315. Section 1115, in relevant part, reads as follows: 

(a) In the case of any experimental, pilot, or demonstration project which, in the 
judgment of the Secretary, is likely to assist in promoting the objectives of title 
. . . XIX, ... in a State or States- 

(1) the Secretary may waive compliance with any of the requirements of 
section . . . 1902 as the case may be, to the extent and for the period he finds 
necessary to enable such State or States to carry out such project, and 

(2)(A) costs of such project which would not otherwise be included as 
expenditures under section . . . 1903 . . . shall, to the extent and for the period 
prescribed by the Secretary, be regarded as expenditures under the State plan or 
plans approved under such title, or for administration of such State plan or plans, 
as may be appropriate ... !L- * 1 1 Q 
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Id. Section 1 1 15(a)(1) allows the Secretary to waive the requirements of section 1902, which 
contains Medicaid State plan requirements, including requirements as to eligible populations. 
42 U.S.C. § 1315(a)(1). Section 1 1 15(a)(2)(A) allows a State to receive federal matching for 
medical assistance, including medical assistance provided to expanded eligibility populations, for 
which the State would not ordinarily be entitled to receive federal matching. 42 U.S.C. 
§ 1315(a)(2). 3 

Under some Section 1115 waivers, the State furnishes medical assistance to a population 
that otherwise could have been made eligible for Medicaid; under others, the State furnishes 
medical assistance to expanded eligibility populations that could not otherwise have been made 
eligible for Medicaid. 4 As stated by the Secretary, "the statute allows for the expansion 
populations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 3137 (Jan. 20, 2000). 
3. DSH Payments to Hospitals and the Medicaid Percentage 

Since 1983, the Medicare program has paid most hospitals for the operating 
costs of inpatient hospital services under a prospective payment system ("PPS"). 42 U.S.C. 
§ 1395ww(d)(l)-(5); 42 C.F.R. Part 412. Under PPS, Medicare pays hospitals a standardized 
amount per case subject to certain payment adjustments. Id. A hospital that serves a 
disproportionate share of low-income patients, or a DSH, is also entitled to an upward 
adjustment to the Medicare PPS payments. See 42 U.S.C. § 1395ww(d)(5)(F). Congress 



3 Section 1903, cited in Section 1 1 15(a)(2)(A), governs payment to States of the FMAP. 
42 U.S.C. § 1396b. 

4 Medicare Program; Medicare Inpatient Disproportionate Share Hospital (DSH) 
Adjustment Calculation: Change in the Treatment of Certain Medicaid Patient Days in States 
with 1115 Expansion Waivers, 65 Fed. Reg. 3136 (interim final rule Jan. 20, 2000) (codified at 
42 C.F.R. § 412.106(b)(4)(ii)). 
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established the DSH adjustment to account for the relatively higher costs associated with 
furnishing health care services to low-income patients, who tend to be sicker than other patients. 
The amount of the Medicare DSH payment due to a hospital is determined, in part, by its 
"disproportionate patient percentage" ("DSH patient percentage"), which is a proxy for the 
Provider's utilization by low-income patients. See 42 U.S.C. § 1395ww(d)(5)(F)(v). The DSH 
patient percentage is defined as the sum of two fractions expressed as percentages. 42 U.S.C, 
§ 1395ww(d)(5)(F)(vi). One of these fractions is commonly known as the Medicaid percentage. 
The numerator of the fraction used to compute the Medicaid percentage consists of the number 
of the Provider's patient days attributable to patients who were "eligible for medical assistance 
under a State plan approved under Title XIX, but who were not entitled to benefits under Part A 
of [Medicare]." 42 U.S.C § 1395ww(d)(5)(F)(vi)(II). 5 

4. Eligible Medicaid Days for Purposes of Medicare DSH 

The meaning of the statutory language "eligible for medical assistance under a State plan 
approved under Title XIX" is key to the analysis of the Provider's DSH payment issue. From 
1986 through 1997, CMS interpreted this language to exclude inpatient days attributable to 
patients who were eligible for Medicaid benefits if Medicaid did not actually make payment for 
those inpatient days. See 42 C.F.R. § 412.106(b)(4) (1996); 51 Fed. Reg. 16,777 (May 6, 1986); 
51 Fed. Reg. 3 1460-61 (Sept. 3, 1986). This policy centered on whether Medicaid payment had 
been received for a patient's inpatient days. On February 27, 1997, through HCFA Ruling 97-2, 



5 The Medicare regulations implementing this section of the statute track the statutory 

language and provide that, to calculate the Medicaid percentage, the fiscal intermediary 
determines "the number of the Provider's patient days of service for which patients were eligible 
for Medicaid but not entitled to Medicare Part A." 42 C.F.R. § 412.106(b)(4). 
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CMS rescinded the policy of excluding eligible-but-unpaid Medicaid patient days from the 
numerator of the Medicaid fraction. 6 

5. Treatment of Section 1115 Waiver Days under DSH 
Until early 2000, the Medicare regulations did not specifically address the treatment of 
Section 1 115 waiver days under DSH. See 42 C.F.R. § 412.106 (1999). Prior to that time, some 
hospitals were allowed to include in the DSH calculation days attributable to Section 1115 
expansion populations, while others were not. 7 On January 20, 2000, CMS issued an "interim 
final rule with comment period" to address the treatment under DSH of inpatient days 
attributable to patients who were eligible for Medicaid in a State with a Section 1115 Medicaid 
waiver. 65 Fed. Reg. 3136 (Jan. 20, 2000). 



HCFA Ruling 97-2 (Feb. 27, 1997). Under the new policy announced through HCFA 
Ruling 97-2, "the Medicare disproportionate share adjustment under the Provider inpatient 
prospective payment system [is] calculated to include all inpatient hospital days of service for 
patients who were eligible on that day for Medical assistance under a State Medicaid plan in the 
Medicaid fraction, whether or not the Provider received payment for those inpatient hospital 
services." This policy is now reflected in the Medicare regulations at 42 C.F.R. § 
412.106(b)(4)(l). 

7 See 65 Fed. Reg. 3136 (prior to January 2000, "because [CMS'] prior guidance on certain 

aspects of [the] Medicare DSH policy was insufficiently clear, many hospitals in States with 
approved Section 1115 expansion waivers [had] been receiving Medicare DSH payments 
reflecting the inclusion of expansion population days"); see also "Clarification of Allowable 
Medicaid Days in the Medicare Disproportionate Share Hospital (DSH) Adjustment 
Calculation/' Health Care Financing Administration Program Memorandum A-99-62 (Dec. 1, 
1999) (PM A-99-62) (instructing the intermediaries, within certain parameters, to allow the 
inclusion of ineligible waiver or demonstration population days to the extent that they had 
previously allowed their inclusion). While PM A-99-62 mentions that some hospitals had 
received erroneous DSH payments as a result of including "ineligible waiver or demonstration 
population days" in the number of Medicaid days used for DSH calculations, it does not 
expressly state CMS' policy on the treatment of Section 1115 waiver days. Attached to PM A- 
99-62 is a chart that "summarizes some, but not necessarily all, of the types of days to be 
excluded from (or included in) the Medicare DSH adjustment calculation." Absent from this 
detailed list is any reference to "Section 1115 waiver days." 
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Through this interim final rule, CMS established that effective with discharges occurring 
on or after January 20, 2000, hospitals may include the patient days of all populations eligible for 
Title XIX matching payments through a State's Section 1115 waiver in calculating the 
Provider's Medicare DSH adjustment. 65 Fed. Reg. 3136-37; 65 Fed. Reg. 47086. The 
regulations codifying the policy change are found at 42 C.F.R. § 412.106(b)(4)(ii). 8 

When it finalized the interim final rule as part of the 2001 inpatient PPS rule, CMS 

described its Section 1115 waiver days policy as follows: 

While [CMS] initially determined that States under a Medicaid expansion waiver 
could not include those expansion waiver days as part of the Medicare DSH 
adjustment calculation, we have since consulted extensively with Medicaid staff 
and determined that section 1115 expansion waiver days are utilized by patients 
whose care is considered to be an approved expenditure under Title XIX. . . . 
[T]hese days are considered to be Title XIX days by Medicaid standards, 

65 Fed. Reg. 47087 (Aug. 1, 2000). 

B. FACTUAL BACKGROUND 
1. TennCare 

The State of Tennessee first received approval for its Section 1115 demonstration 
project, called TennCare, on November 19, 1993. 9 On January 1, 1994, Tennessee became the 
first state to move its Medicaid program enrollees to a statewide demonstration project. 10 In 
addition to Medicaid eligible persons, TennCare offered coverage to expansion populations of 



8 The implementing regulations read as follows: "Effective with discharges occurring on 
or after January 20, 2000, for purposes of counting days under paragraph (b)(4)(l) of this 
section, hospitals may include all days attributable to populations eligible for Title XIX matching 
payments through a waiver approved under section 1 1 15 of the Social Security Act." 42 C.F.R. 
§412.106(b)(4)(ii). 

9 Provider Exhibit 10 (Tennessee Statewide Health Reform Demonstration Fact Sheet 
(http://www.hcfa.gOv/medicaid/l 1 15/tnfact.ntm) ('TennCare Fact Sheet")). 

10 Provider Exhibit 1 1 (Medicaid: Tennessee's Program Broadens Coverage but Faces 
Uncertain Future, GAO Report No. GAO/HEHS-95-186 (Sept. 1, 1995) ("GAO TennCare 
Report")). 
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uninsured and uninsurable persons, regardless of income, who would not have been eligible for 

Medicaid under the program as it existed prior to the waiver. 11 

Under TennCare, as described in a letter from HCFA Administrator Thomas Scully to the 

State of Tennessee, the State is entitled to receive Title XIX federal matching for expenditures 

for the populations who would not have otherwise been eligible for Medicaid in that State. 12 

HCFA invoked Section 1 1 15 in describing this entitlement: 

Under the authority of section 1 115(a)(2) of the Social Security Act, expenditures 
made by the State for [certain] items . , . (which are not otherwise included as 
expenditures under section 1903) shall, for the period of the project, be regarded 
as expenditures under the State's Title XIX plan. 

The first of these items listed in the letter is: "Expenditures for the following eligibility groups: 

those who are uninsurable because of pre-existing conditions, and those who are uninsured." 

According to the "Special Terms and Conditions" ("STCs") governing TennCare 13 , the State 

receives federal matching for "actual cash capitation payments . . . made by the State to MCOs 

for each TennCare enrollee[,]" and "[t]he Standard Medicaid funding process [is] used during the 

TennCare demonstration." 14 



1 1 Provider Exhibit 1 1 (GAO TennCare Report) at 1 ; Provider Exhibit 1 (TennCare Fact 
Sheet). 

12 Provider Exhibit 12 (Letter from Thomas A. Scully, Administrator, Centers for Medicare 
and Medicaid Services, to John F. Tighe, Deputy to the Governor for Health Policy, Deputy 
Commissioner of Finance and Administration, Tennessee Department of Finance and 
Administration (Jan. 31, 2002) ("Jan. 2002 Scully Letter")). 

13 Provider Exhibit 13 (Centers for Medicare and Medicaid Services, Special Terms and 
Conditions, No. 1 l-W-0000216, Tennessee Tenncare Demonstration, Tennessee Department of 
Health ("STCs")). Our understanding is that HCFA issues STCs to States along with the HCFA 
letter approving the section 1115 project. HCFA updates the STCs as necessary to reflect . 
changes in the project requested by the State and approved by HCFA. 

14 Id. at paragraphs 12 and 13. 
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2. Audit Adjustment At Issue 

On its as-filed Medicare cost report, the Provider included all of its Tennessee Section 
1115 waiver days in the number of Medicaid eligible days used to calculate the DSH payment. 
More specifically, it included in this number the inpatient days attributable to patients who 
would have been eligible for Medicaid before the waiver, as well as days attributable to 
expansion populations of uninsured and uninsurable patients who became eligible for Medicaid 
by virtue of the waiver. 

When the Intermediary settled the FY 2000 cost report, it excluded the Section 1115 
waiver days for the period prior to January 20, 2000. This reduced the number of Medicaid 
eligible days by 482, resulting in a reimbursement impact of $128,979. Provider Exhibit 9 
(Calculation of Reimbursement Impact of DSH Medicaid Days Issue). 

C. PROVIDER'S POSITION 

The Provider contends that the plain language of the Social Security Act requires the 
inclusion in the DSH calculation of all Section 1115 waiver days. As noted above, the statute 
provides that the numerator of the DSH Medicaid fraction includes days for patients who were 
"eligible for medical assistance under a State Plan approved under Title XIX." Thus, the DSH 
calculation should clearly include all patients who were eligible for medical assistance under a 
Medicaid State Plan implemented through a Section 1115 waiver, including patients in 
expansion populations. 

As described above, under the Medicaid statute, "medical assistance" means "payment of 
part or all of the cost" of 25 different types of health care services. 42 U.S.C. § 1396d(a). All 
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TennCare enrollees, including those in expansion populations, are eligible to receive this kind of 
assistance from managed care organizations under contract with the State. 15 

Moreover, pursuant to the clear language of Section 11 15 of the Social Security Act, 
costs of a demonstration project approved under Title XIX are "regarded as expenditures under 
the State plan." 42 U.S.C. § 1315. 16 Accordingly, the State of Tennessee receives federal 
matching for payments for medical assistance furnished to each TennCare enrollee. 17 CMS 
basically treats the expenditures for the TennCare waiver as "expenditures under the State's Title 
XIX plan/' 18 In addition, nothing in the Medicare regulations effective for cost reporting periods 
prior to 2000 required expansion waiver days to be excluded from the DSH calculation. See 42 
C.F.R. § 412.106 (1999). Further, HCFA expressly acknowledged during the 2000 rulemaking 
on this issue that Section 1115 days "are considered to be Title XIX days by Medicaid 
standards." 65 Fed. Reg. 47086 (Aug. 1, 2000). HCFA also acknowledged that Section 1115 
"allows for the expansion populations to be treated as Medicaid beneficiaries." 65 Fed. Reg. 
3137 (Jan. 20, 2000). 

The Provider's position is supported by case law on the subject. First, the United States 
Court of Appeals for the Ninth Circuit recently ruled that Section 1115 days must be included in 



15 Provider Exhibit 13 (STCs) at paragraph 12. Even if a specific patient is no longer 
entitled to payment for a particular inpatient stay due to coverage limitations, the patient is still 
generally "eligible" for "medical assistance." See Cabell-Huntington Hospital Inc. v, Shalala , 
101 F,3d 984, 987-88 (4th Cir, 1996). 

16 As noted above, a State must submit a "State plan/' to be approved by the Secretary, in 
order to participate in the Medicaid program and receive Federal funding. 42 U.S.C. §§ 1396, 
1396a; 42 C.F.R. Part 430. Under an approved State plan, a State receives Federal matching 
funds according to a "Federal medical assistance percentage," or "FMAP," for State expenditures 
on medical assistance. 42 U.S.C. §§ 1396, 1396d(b); 42 C.F.R. § 433.10. 

17 Provider Exhibit 13 (STCs) at paragraph 12. 

18 Provider Exhibit 12 (Jan. 2002 Scully Letter). * 1 2 B 
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the Medicaid fraction of the DSH calculation. Portland Adventist Medical Center v. Thompson , 
Medicare and Medicaid Guide (CCH) If 301,592 (9 th Cir. Mar. 2, 2005). In affirming a prior 
district court decision, the Ninth Circuit concluded that "[t]he text of the statute, the intent of 
Congress, and the decisions of this and other courts make it plain that the entire low-income 
population actually served by the hospitals - including § 1 1 15 expansion populations - must be 
accounted for in the DSH Medicaid fraction." Id. at p. 806,061 . Second, in a case involving 
several DSH issues for a provider's fiscal year ending 1994, the PRRB held that "the plain 
language of the governing Medicare statutory provisions requires all [Section] 1115 waiver days 
to be included in the Medicaid proxy for purposes of calculating the Provider's DSH payment." 
Castle Medical Center v. Blue Cross and Blue Shield Association/United Government Services , 
LLC-CA, PRRB Dec. No. 2003-D36, Case No. 98-1973 at 15 (July 16, 2003) (" Castle Medical 
Center "). 19 The PRRB found that "with the implementation of the Title XIX waiver, these 
patients became Medicaid eligible patients." Castle Medical Center at 15. 

In addition, the Provider's position is supported by CMS' prior policy in the context of 
the State Children's Health Insurance Program ("SCHIP"). That program, established in 1997 
through Section 491 1 of the Balanced Budget Act, allows States to receive an enhanced FMAP 
for expansions of Medicaid eligibility to an additional, optional group » "optional targeted low- 
income children." Sections 1902(a)(10)(A)(ii)(XIV) and 1905(u)(2)(B) of the Social Security 
Act. Section 1905(u)(2)(B) of the Act defines an "optional targeted low-income child" as a 
child who, among other requirements, "would not qualify for medical assistance under the State 
plan under this title [Title XIX] as in effect on March 31, 1997." The latter part of this section, 



19 The CMS Administrator rejected the Board's reasoning with respect to the waiver days. 
Castle Medical Center v. Blue Cross and Blue Shield Association/United Government Services, 
LLC-CA , Centers for Medicare and Medicaid Services, Decision of the Administrator (Sept. 12, 
2003). We disagree with the Administrator's decision and believe the Board's decision is 
correct. 
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which is typically known as the SCHIP "maintenance of effort" provision, is relevant here. After 
the enactment of SCHIP, CMS generally interpreted this provision to mean that a child who 
would "qualify for medical assistance under the State plan under this title" includes a child who 
would receive medical assistance by virtue of a Section 1115 waiver. See Letter from Tim 
Westmoreland, Director, Center for Medicaid and State Operations, Health Care Financing 
Administration, to State Health Officials (July 10, 2000) ("the Department has generally inter- 
preted this [maintenance of effort] restriction to apply to statewide section 1115 demonstration 
projects in effect on that date") (Provider Exhibit 14). If under SCHIP a child who would 
"qualify for medical assistance under the State plan under [Title XIX]" includes a child who 
would qualify through a waiver, then under DSH a person who is "eligible for medical assistance 
under at State plan approved under Title XIX" should include a person eligible for Medicaid 
through a waiver. 

For the foregoing reasons, the Provider contends that all Section 1115 waiver days, 
including expansion days, should be included in its DSH calculation for fiscal year 1998. 
Therefore, it requests that the Intermediary revise its calculation of the DSH payment to include 
all Section 1115 waiver days. 

Respectfully submitted, 



Mary Susan J^hilp U 

Powers Pyles Sutter & Verville P.C. 
1875 Eye Street, N.W., 12 th Floor 
Washington, D.C. 20006 
(202) 466-6550 



Counsel for Provider Methodist Healthcare 
Memphis Hospital 



Date: September 28, 2005 
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PROVIDER'S LIST OF EXHIBITS 

1 Provider Exhibit 1 HCFA Tie-in Notice, dated May 2, 1996 

j Provider Exhibit 2 Intermediary Workpapers for Fiscal Year 1 995 on GME 

^ Per Resident Amount 

Provider Exhibit 3 Intermediary Workpapers for Fiscal Year 1 996 on GME 

Per Resident Amount 

Provider Exhibit 4 Intermediary Workpapers for Fiscal Year 1 997 on GME 

Per Resident Amount 

* ; Provider Exhibit 5 Intermediary Workpapers for Fiscal Year 1998 on GME 

Per Resident Amount 

Provider Exhibit 6 Intermediary Workpapers for Fiscal Year 1999 on GME 

Per Resident Amount 

Provider Exhibit 7 Intermediary Workpapers for Fiscal Year 2000 on GME Per 

Resident Amount 

Provider Exhibit 8 Calculation of Reimbursement Impact of GME Per Resident 

Amount Issue 

Provider Exhibit 9 Calculation of Reimbursement Impact of DSH Medicaid Days 

Issue 

Provider Exhibit 1 Tennessee Statewide Health Reform Demonstration Fact Sheet 

Provider Exhibit 1 1 Medicaid: Tennessee's Program Broadens Coverage But 

Faces Uncertain Future, GAO Report No. GAO/HEHS-95-1 86 
(Sept. 1, 1995) 

Provider Exhibit 12 Letter from Thomas A. Scully, Administrator, Centers for 

Medicare and Medicaid Services, to John F. Tighe, Deputy to 
I the Governor for Health Policy, Deputy Commissioner of Finance 

M and Administration, Tennessee Department of Finance and 

Administration (Jan. 31, 2002) 

* 1 Provider Exhibit 13 Centers for Medicare and Medicaid Services, Special Terms and 

Conditions, No. 1 1 -W-00002 1 6, Tennessee Tenncare 
Demonstration, Tennessee Department of Health 
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Provider Exhibit 14 Letter from Tim Westmoreland, Director, Center for Medicaid and 

State Operations, Health Care Financing Administration, to State 
Health Officials (July 1 0, 2000) 
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Methodist Hospitals of Memphis 
Fiscal Year Ending December 31, 2000 

Calculation of Reimbursement Impact of DSH Medicaid Davs Issue 



Per Audit 

Total Medicaid Days 64,941 

Total DSH Reimbursement $19,341 ,301 

Additional Waiver Days 482 

Appeal 

Revised Total Medicaid Days 65,423 

Revised Total DSH Reimbursement $ 1 9,470,280 

Additional Reimbursement $ 1 28,979 
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TENNESSEE STATEWIDE HEALTH REFORM 
DEMONSTRATION 

FACT SHEET 



Name of Section 1115 Demonstration: TennCare 

Date Proposal Submitted: June 16, 1933 

Date Proposal Approved: November 18, 1993 

Date Implemented: January 1, 1994 

SUMMARY 

TennCare Is a statewide program to provide health care benefits to Medicaid 
beneficiaries, uninsured State residents and those whose medical conditions 
make them uninsurable. Enrollment Is capped at 1.4 million* If the cap Is 
reached, those in the mandatory ^ ledlc^fljroyera g e and uninsurable groups will 
continue to be enrolled, while enrollment of Che currently uninsured groups will 
be limited. All enrollees are served in capitated managed care organizations 
(MCOs) that are health maintenance organizations (HMOs). Current enrollment 
Is about 1.3 million, 

ELIGIBILITY 

Three distinct groups are offered coverage: 

^ * All persons meeting the eligibility requirements of the Medicaid program 
as It existed In fiscal year 1993. Currant enrollment In this group Is about 
"♦ 803,000. 

i ^Persons with an existing or prior existing health conditions causing them 
i to be uninsurable-. This population is now neatly 10 percent of all 
\enrol1ees. 

# .Persons who are not eligible - either directly or as a dependent — for an 
jemployer-sponsored or government-sponsored health plan as of March 1, 
1993, While enrollment will not be restricted for,thqse currently eligible 
„ for Medicaid or the uninsurable, the cap on total enrollment may limit the 
'number of uninsured served. Current enrollment of uninsurable and 
/ previously uninsured Individuals Is about 546,000. Enrollment Is currently 
open to uninsured children and unlnsurables. 

BENEFIT PACKAGE ~JV 
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A standard benefit package Is provided by managed care organizations (MCOs), 

TennCare benefits are more generous than those offered under Medicaid for 
acute care, generally in that they remove most limitations on number^f 
epjgodes covered. The plan emphasizes preventive care by prw/I^Sgall 
prevenSvstare to adults and children without copayments or deductibles. 

On June 30, 2000/ HCFA Approved the State*® request to carve out pharmacy " "~~ 

benefits from the MfCO capitation rate for those Individuals also eligible for 

Medicare. 

ENROLLMENT/DISENROLLMENT PROCESS 

Those deemed Medlcaid-ellglble are enrolled for a 1 -year period. Those In the 
uninsured group are enrolled for a 1-year period as long as they continue to 
pay their premiums. 

The State may Involuntarily dfsenroll those In the uninsured group who fall to 
pay premiums* 

Individuals who are severely and persistently mentally III (SPMI) were brought 
Into managed care In July 1996. They are now served by the same BHOs that 
provide behavioral health services to the rest of the TennCare population (See 
section on TennCare Partners Program*' below.) 

Long term care Is not Included In the managed care plan. 

DELIVERY SYSTEM 

The State has contracted with 10 MCOs. The MCOs contract with providers on a 
fee-for-servlce or capitation basis. 

Services for Children's Plan enrollees (children In State custody or at risk of 
custody) are currently being provided through the existing State delivery 
system. 

QUALITY ASSURANCE 

The State has a contract with an Independent external quality review 
organization (EQRO)* Yearly reviews have been completed and health plans 
have begun to Implement changes In many of the areas that were Identified as 
needing Improvement, 

COST-SHARING 

All adults and children with Incomes above 100 percent of the Federal Poverty 
Level (FPL) are required to pay, except those In Medicaid eligibility groups. 
\ Cost-sharing is In the form of premiums, deductibles, and copayments based on 

' ,ncome ' wju 134 

Participants with Incomes over 100 percent FPL pay their premiums on a 
y ] graduated fee schedule so that payments will Increase as Income Increases. 
< Premiums Include Individual premiums and family premiums. 
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Deductibles are on a graduated scale, but none are required for mandator/ 
Medicaid ellglbles. Deductibles are $250 for an Individual and $500 for a family 
with Incomes between 101 and 199 percent FPL 

Copaymente are up to 10 percent of costs, based on a graduated scale for 
enrollees with Incomes between 101 and 199 percent FPL (other than 
mandatory Medicaid ellglbles) and would be 10 percent of the cost of a service 
for ttt ase at or abov e 200 percent f p l — ~ — ^ — ^~„^ 



Cost-sharing expenditures are limited by annual out-of-podcet maximums of 
$1,250 per Individual/family, excluding premium payments. 

To encourage use of preventive services, no deductible or copayment Is 
required for such sen/Ices. 

TENNCARE PARTNERS PROGRAM 

Implemented on July 1, 1996, as part of the TennCare section 1115 
demonstration project, the TennCare Partners Program provides behavioral 
health and substance abuse services to all TennCare enrollees through a 
complete carve-out program. All mental health and substance abuse services 
that were previously offered by managed care organizations (MCOs), as well as 
those provided through the Tennessee Department of Mehtal Health and Mental 
Retardation, Is provided under the new plan by one of two behavioral health 
organizations (BHOs). 

Eligibility and Coverage; Eligibility Is determined as currently defined by the 
TennCare program; however, BHO enrollees are divided Into two groups, Basic 
and Priority participants. The Basic benefit package provides standard episodic 
care services, while the Priority package Is an expanded group of services 
provided to those who are most severely ill. 

The 1.3 million Basic participants are entitled to the basic service benefit 
package for mental health and substance abuse services which has been 
offered by MCOs since TennCare was Implemented. 

Priority participants are those who have been evaluated by the State and 
Identified as SPML This group has traditionally been served by the Community 
Mental Health Centers (CMHCs) who were contracted by the Tennessee 
Department of Mental Health and Mental Retardation on a fee-for-servlce basts. 
All attempts have been made to preserve these existing provider relationships. 

Delivery System: BHOs contract with the State to provide services and receive 
monthly capitation payments for each enrollee. 

BHOs currentiy have the five State regional mental Institutions In their 
networks, although they are not required to do so. In addition, CMHCs are used 
as safety net providers. Both BHOs have contracted with all CMHCs. 

Coordination of care between the MCO and BHO Is a contractual requirement 

for the plans. The State has required the plans to meet regularly to address** 135 

Issues that arise In providing care. 
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ThC iate believes that virtually all current behavioral health providers are In at 
least one of the BHO networks. 

Choice of Provider: The BHOs each associate with several of the MCOs, with 
some overlap. Initially, the State assigned beneficiaries to one of the two BHOs 
via the enrolleess associated MCO, while providing an option to change If a 
provider of long standing was not in the network* Enroijees have free choice of 

— providers fiuj i i wlll i lu the assigned BHO network, and may change BHOs b y — -~ — 

changing MCOs at the annual change enrollment period. 

10/20/00 

Contact: 

Clarke Cagey, 410-786-7700 or E-mail CCaaey®hcfa .?ov « 

Medtcaie.gov | Department of Health and Human Services ( NMEP 
Home | Privacy Policy 1 Feedback I Help I Website Accessibility 
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GAO Report on TennCaiv* 

GAO Report, No. GAO/HEHS-95-186 , Sept 1. 1995 

Medicaid: Waiver of Requirements 

Temu&flflee-TeiuiCHre demoturtration project— 
Reproduced below is a report issued by the General Acc^ 
program WhUeTeimC^ 

eappomslurvebbenrased about TeonCare's (1) rapid approval and incrementation, (2) lack of provider buy-in to the program, 
and (3) delays mio^temenfo^ 

" soundness of TennCare's me&odology for detennining the program's capitation rates and toe resulting adequacy of those rates. 
The report found that; while TennCare has met its initial objectives of expanding health care coverage to fee stated uninsured 
and controlling total program and state costs, its long-range success is uncertain The progr am 's success will depend on the 
hedthcflreccfmiHit^^ 

partiapatimiQr to leave the program in significant numbers, the \iabihtyotfniiuiagedc and TennCare could be 

seriously threatened 

See 114,625,115,642. 
j (Text of Report] 

Subject '"Medicaid: Tennessee's Program Broadens Coverage hut Faces Uncertain Future." 

I September 1, 1995 

The Honorable John Dingell 
J Ranking Minai% 

Committee on Commerce House of Representatives 

Dear Mr. Dingell: 

la early 1993, Tennessee projected that increases in state Medicaid expenditures and the loss of certain tax revenues used to 
help finance Medicaid costs would cause a financial crisis. Meanwhile, state officials believed that a portion of the medical costs 
for as many as three-quarters of a mtlHo^ uninsured persons were being shifted to the Medicaid program and other payers. To 
avert a financial crisis, control its Medicaid expenditures, and extend 
TenrKSseegotfcdend 
/tamCare. 

• r Since then, Tennessee's Medicaid waiver program has generated both prai^ 

to most of the uninsured persons in the state, wbile reducing Medicaid cost increases. However, concerns have been raised 
about TennCare's rapid approval and implementation, ladcofpmvider buy-in to the program, and delays in imp 
gystenasifar monitoring TennCare's access and quality of care. In addition, the soundness of the methodology for det ermining 

* (and fee resulting adequacy of the program's c^itadem rates have bemqiiestioned 

In re^oitfe to your concent ^ 
TennCare's basic design and objectives, (2) the degree to whi<&theprogi^ismeet^ and (3) the 

.experiences of TennCare insureds and medical providers and their implications for TennCare's future, 

ReiuttabtBrkf 

■■■■■ ■■■% 
> 

, In seeking its 5-year waiver appnwal firm the Departments 
objectives. Two of these were to expand te^dth care coverage to tfc . 

costs. Specifically, Tennessee requested pennissian to mandate Medic^^ 
uninsured previously not detennined eligible for Medicaid to 

measures to monitor and ensure access to quality care. In addition, HHS and Tennessee agreed that federal pigments for the 5 
years would be no morethan$12.165 billionto ensure that federal costs rot exceed what they 

P«gel 
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In less than 2 months after receiving approval, Tennessee had contracted with 1 2 managed oare organizations (MCO) to 
place its entire Medicaid population in its new capitated managed health 
uninsured persons in the state. %^ end of 1te first year, Tomessee had <airo 

persons and o^er 400,000 imiasured persons who were not determined to be eligible for Medicaid in TennC^are, with two of the 
MCOs aoconnting for neady three-quarters of the ^ 

Despite this increase in the number of persons covered,^ 
program increased less than 1 percent in state fisoalye&l^ 
administrative wsts.vdtic^ am not capitated^ program coste 

capitation rates paid to MCOs that were substantially below prior Medicaid per beneficiary costs. The rate-setting m^hodology 
nnderetatedhistaripal Medicaid ensht hy approximately 35 percent, mid, farther, tha state «ppli**t *n additional diflOflntit of 22 
percent on the assumption that more extensive insurance coverage would reduce charity care costs. 'Meanwhile, the state 
effective^ reduced its share of Medicaid costs by claiming losses incurred by hospitals in caring far TeanCare eiigibles as 
fcdearally reimbursable e^easeswithoiri 
MCOs through a state tax on capitation payments and retained a substantial share of premiums paid by TeanCare enroOees. 

AttfooughTeanCa^^ 
coniroUing <X)sts, conccras remm 
financidperfonnat^^ 

implcnaeatation of adequate monitoring systems. One beneficiary survey, however, indicates that significant numbers of 
etm>llees are less thm satisfied with ^ 

TeanCare was worse than under Medicaid because their choice of doctors was linnted and f was difficult In 

another survey, almost one-third of the physicians who were signed up with at least one MCO and said that their practices were 
accepting new patients also said that they did not accept new TeanCare patients. 

Concerns also have been raised about the MCOs* financial performance. Overall, MCOs lost money in 1994, even after 
receiving substantial supplementary pa>raents in adchtion to their usual capitation pa^noienLs. The largest MCO, with almost 50 
percent of TennCare enrollees, lost almost $9 million in its first year in TeanCare and is projecting a fourfold increase in losses 
fir its second year primarily because some sur^lemenial payments were disconti^ 1995, and utilization is 

expected to be higher. And although the second largest MCO reported a slight gainfor 1994, concerns persist that its financial 
condition may be worse than reported 

So far, TeanCare has met its initial objectives, but its long-range success k uncertain. Success will depend on the health care 
community's willingness to continue to participate. The largest MCO has stated that without a 10-percent increase in the 
capitation rate, it will have to reassess its participation in TeanCare. To compensate for past losses and avoid future losses, 
same MCOs may act to contain costs that could reduce payments to providers. Institutional providers, already claiming lajge 
losses, face elimination of substantial state subsidies. Moreover, physicians have reported widespread dissatisfaction with the 
program, ami a significant m^ 
ibm under Medicaid Fui^^ 

because the MCO implemented a policy that requked its netwo&p 
reduce their TeanCare participation or leave the program in significant numbera^ 
be seriously threatened 

Background 

Medicaid was established in 1965 as a jointiyj^ded federal-state program providing medi 
I low^ncame persons. 1^^ 
i eligibility, services covered, and provider payments. States decide whether to cover optional semc^a^howmudito 

reimburse providers for a particular semce. The feder^ 
] Medic^d program incurs. At the f^^ 
: (HCFA), anHHS agency 

In recent years, Medicaid costs have escidated To cxmtrol these costs, some states haw 
Medicaid population into a capitated managed care system, Howwer, certain provid 

of choice and the "75-25** beneficiary requirements 1 -inhibit states* use of managed care. States may obtain waivers of these 1 
provisions ftomHCFA under the authority of section 1 1 15 of the Social Security Act . 2 Section 1115 afthe act offers HCFA 
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for Medicaid, fiiey can continue in TennCare, subject to the same requiremente as theform^ In. addition, TeanCait 

expanded services to incto^ 
suhstance abuse freataect program 
inpatient pihysfcims 

TennCare Introduced Statewide Prepaid Managed Care to Medicaid 

To implement & 
and primary care services and to handle daiins process^ 
monthly payments, MCOs h^^ 

receive additional payments, 10 Subject to the availability of unallocated TennCare toads, ll MCOs could also ra>rive payments 
for the cost of providing the first 30 days of care to uninsured and uninsurable c&rottees skid one-time payments for financial 
difficulties attributed to TennCare start-up. MC^ 
severely and persistency maitallyiU or to 

TennCare contracts Mthheal&maint^ah^ and preferred provider organizations ffPO) to opiate as 

MCOs; !Die state squires HM 
organizations are that (1) adminiatratiTO 

TennCare Bureau required on January 1,1 994, that HMOs assigned 

thr managing and coordinating the entollee's care; the contract vfifa PPQa allows than nnfil January 1/1 9Q7_ fa assign enro tie** 
toprimaryoaiephysieiajis. 13 

Most enroUees have a choice of four MCOs, andenroUees in metropolitan areas have a choice of as many as seven. Figure 1 
[figure 1 not reproduced by CCHJ shows die geographic divisions of the state and the number of MCOs participating in each 
division. (Figure omitted by CCH). 

The two largest MCOs, BlueCross BlueShield and Access MedPLUS, operate statewide and account for 73 percent of 
ettroUees. Table 1 lists eachMCO and shows the type of contract, number of ehtollees, and percent of total enrollees. The table 
lists MCOs in descending order accord^ 



Table 1: TennCare Enrollment by MCO 

Percent of 
MCO Type Enrollment total 

BlueCross BlueShield of Tennessee * . , PPO 602, 361 49 . 87 

Access MedPLUS HMO 286, 639 23.73 

Health Net , PPO 75,276 6,23 

OmniCare Health Plan PPQ 64,006 5.30 

- Preferred Health Partnership PPO 61, 514 5,09 

TLC Family Care Healthplan HMO 35, 421 2 . 93 

Phoenix Healthcare ; -..-, HMO 34,821 2,88 

John Deere Healthcare /Heritage National Health 

Plan , HMO 17,155 1.42 

^ VHP Comnunity Care . . .■ HMO 12,558 1.04 

Prudential Community Care H«D 7,989 0,66 

Total Health Plus . , , HMO 6,316 0.52 

i TeimSource PfcO 3,834 0.32 

| Total 1,207,890 100.00 

* . 

Source: TennCare Bureau, ^Statewide Summary Eligibles by MCO,'' May 12, 
! 1995. 

i In addition to making cq>itated payments to ^ 
requires that by 1997, all MCOs assign theutaroUeestoprimaiycarep 
enroHee c«a^. As oiFebiiiaty 1995, MCOs h^ 
T«mCaw promotes coniinnity of oa^ 

enrollment periods to many Medicaid ehgibles,andbyallDwkgper^^ 
ffaefrMedi^deligfciEty. T 140 
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care services. 

Supplemental Payments Assist Participating Hospitals and Physicians 

based m the availabiKtyo 

paitwapating physicians: otc to physicians that have a grcatoth^ 

whose practices are at least 10 percent TeimCare to pay a portioa of flieir malpractice 

Subject to the ovailabilj^ 
inedfc^ educate 
pixmde care to lar^ number 

Savings from Capttatjan Discounts and Discontinued Disproportionate Share Hospital (DSH) Program Allow 
Expanded Coverage 

To finance expanded c^ 
Tennessee setcapitatim rates mat a^ 
and established a smaller Primaty Care Pro vido- Fund 

In netting- equitation rates, flte state hegmi with ti*e average animal coat per Medicaid-eligihle perwnri and flif=n made ^f^ty 
cte* *tQ<i3tafceais^i^ i 4 The state's rationale^ making these 

adjustments was fh^ 
significantly reduced by expanded insurance coverage. 

To save additional funds, Tennessee also discontinued its DSH program and established a smaller Primary Care Provider 
Food Under its Medicaid DSH program in state fiscal year 15 1993, the state provided $438 million m supplementary paym<aits 
to hospitals that served large iinrabera cf Medi^ 
far $185 nuUioa in state fiscal year 1994, was intended to pa^^ 
selection of enrolled or other unforeseen ciraimstanoes, and payments to primary care physicians with large TetmCares 

caseloads. 16 

Table 2 illustrates how savings from capitation discounts and the elimination of the DSH program offset flie expected costs of 
expanded coverage and the new Primary Care Provider Fund 



Tafcle 2; Estimated State Fiscal Year 1995 Costs for Expanded Coverage 
(Dollars in millions) 

• Additional costs 

Capitation payments for 500,000 a uninsured net of discounts $ 519 
Primary Care Provider Fund , , - 171 

* Net additional costs $ 690 

Costs avoided 

id Reduction in capitation rate for 1 million Medicaid eligibles 

,J for charity care, including local government contributions b (382) 

Discontinued DSH payments c (438 ) 

I Net costs avoided - * $ (820) 

# j Met cost of state fiscal year 1995 coverage expansion .,, $(130) 

Note: The numbers used for Medicaid eligibles, uninsured, and the Primary 
Care Provider Fund are for the second year of the waiver, 

a Based on the maximum enrollment of 500,000 allowed to enroll in years 
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2 to 5 of the wai^±. Discounts are for charity care, local government, 
and enrollee coat-sharing deductions to the capitation payments. 

b The average enrollee monthly charity care and local government 
deductions equal $31.83. 

c Amount Is the state fiscal year 1993 actual payments. 
As shown in the table, savings from charity discounts aiulf^ 
associated with the expanded coverage. 

Waiver Inipotet Limit on Federal Spending 

Jn accordance with the requiremmttfaatdea^^ 
to overall available federal landing limft 
Jhndtnjr/Tlie&dM 
services not covered uodercapiti^ 

for the 5-year TenaCare \mver period, the fede^ 
TennCare expenditures, the federal government pays approximately $,67 and the state pays approximately $.33. The overall 
federal funding limit fo 

program would have been daring the first yearwUfatoTen^ 
of flie growth caps included in fee President's 1993 hedth care rcfbmpro^^ 
&o first year, HCFA estimated that federal expenditures under Temegsee's existi^ 
than$2bflHon, a 15.5~percmt increase orcr the pr^ 
years would range from 5, 1 to 8.3 percent Table 3 shows the annual spending limits calculated for each year. 



Table 3 : TennCare Federal Funding Spending Limits 
(Dollars in billions) 
State fiscal year spending limit 

1994 1 $2 . 108 

1995 . : 2 . 283 

1996 .,..,.. , 2 . 454 

1997 , , 2 . 594 

1*98 ...... . . 2.726 

Total , $12 .165 

However, because HOFA allows budget neutrality to be achieved over the waiver's duration and not each year, (he state has 
flexibility in annual spending. HGFA established cuott^ 
exceed fee spending limits as long as the cumulative ano^ 
Table 4 shows die cumulative annual spending targets and fteperc^ 
annual spending limits. 



, j 



Table 4; TennCare Cumulative Federal Funding Targets 

(Dollars in billions) 

Cumulative Percent cumulative limit exceeds 
State fiscal year limit sum of federal spending limits 

1994 $ 2.277 8 

1995 4.654 6 

1996 7.119 4 

1997 9,628 2 

1998 $12,165 none 

If TennCare exceeds the cumulative limit for die first year, it must downsize the program or otherwise reduce expenditures. 
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Initswaiverapptcatio^ 

waiver provides for cost containmeat by begiBiiing to restrict new €^ 

percent of the limit 

TCve federal spendi^ 
captated managed care progr^ 

Plan enrbttees are not included in TennCare' s capitated program. The year before TenaCare's impleineatatian, tie increase in 
long4cjmc^rcexp^idiUireswasova-18p^x«it 

Our analysis of ie^ 
fii^y^ctfTemCare exceed 
theanKmtsaUowedinttesec^^ 

spending limit of $ 12. 165 billion for die eatire waiver is less Aiai* 
continued. 

Financing Arrangements and Expansion of Coverage Favor the State 

TennCare*s financing mechanisms and program expansions have enabled Tennessee to rohice to 
ttf^ ircreaafr^ 
soara n onstate hospitals in cari^ 
addition/ the waiver peqmtefeder^ 
normally covered by Kfedtcaid The TennCare vra^ 
Ak^ not previously eligible under M^ 

state to reduce its funding of such programs. In addition, since TennCare is a capitated program, the state obtains revenue fiom 
state taxes on capitation payments made to MCOs. 

The state is allowed to claim hospital losses incurred in caring for TennCare eligibles at certain pubhc and private 
19 aa TennCare expenses, whichmakes these chums eligible for federal cost sharing. However, the state is not required to 
forward any of the resulting federal payments to die hospitals. For the first 6 months of 1994, the state estimated that qualifying 
])0££*itatswtn^ 

losses, according to a subsequent analysis by the Tennessee Office of the Comptroller of the Treasury. The federal government 
paid its share on the $34 million claim, which is approximately $23 million. ^ 

The state is also allowed to keep most of flic premiums paid by TennCare participants who are required to pay 
premiums—about half of the non-Medicaid TennCare enrollees. The state and HCFA agreed that for the first $75 million in 
ptetniom revenues collet 

go v er nm ent, according to the standard sharing rate. As revenue collections surpass $75 million, the percentage of premium 
revemie allowable as state share graduaUy decreases. The state initially e 
year 1994 and an additional $101 milUcm fca: state fiscd year 1995 but subsequent^ 
$30 million. Actual collections to date have been less than estimated 21 

The state benefits item federal funding pixmded to state 
art covered itpder^ and 65 in. state 

. mental hospitals TennCare allows short-term coverage 22 of this population and rcimbwse3 mental hospitals directiy for the 
at^udGQ^ofau^seivices.F 

state menial hospitals. As a result, Tennessee officials identified $69 million in annual state funding of state mental hospitals that 
could boused to fund TennCare, M 

| Indirect benefits to the state resdtfiom covering persons not pi^ouslyi^ 
3 payments to MCOs instead of f^ 

allows the state to reduce its finding for other state programs uta had served tte 
\ state fending of mental hospital^ 
\ us^tofandTe*mC^ 

reduced state fonding <rf eommumty mental health services. Also ind^ 

Tennessee CampreiieiishreHe^hl^ and $21 miDionfor public health services, such as communicable 

diseases and hempphUia services. 

Making capitated payments to MCOs indirectly benefits the state because these payments are then subject to certain taxes; 
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fee-for-senice payments ^ 

percent on payments to PPOs, The tax on HMOs existed before!^ 

before TerniC^ was ex^ 

covered about 25,000 Medicati-digible person^ 

payroerte for 1994 were approxim^ 

treasury. M 

Waiver Includes Various Access mid Quality Assurance Standards 

Under^w 
ihe tjoafitf of oare provided to substitute for the ust^ 

requirement that beneficiaries have the freedom to cfaoose any participating provider and the requirement flint partleipiiring 
HMOs have at least 25 percent private eaitribnfifC 
eoitflee access to providers and c^^ 
cf care, access, utilization of health services, firtaiKMresute^ 

HCFA'a primary care access standards for TennCare MCO networks include a minimum pnmwy ^tpf provider to patient 
ratio (1 to 2,500), maximum feo^ 
urban areas), and maximum aUowablc delays foe scl^ 
Scheduling and 45 1 

services. TennCare* s planned monitoring Of these standmbindudes peri^^ 
to enrollces; surveying recipients, includir^ 
specialist physicians. 

HCFA*s quality standards for TennCare include ensuring the implementation of quality monitoring programs and evaluating 
MCO data to assess qualify of care. TennCare's quality monitoring program derives from the National Committee for Quality 
Assurance quality mointoring progr^n reqiiirements for ttsMCO quality assurance programs. These requirements include 
credett£ialing<£ providers, grievance procedures, and utilisation review; In addition, the state has included a required minimum 
. data set of quality indicators. 

TennCare has Initially Met its Objectives, but Sccess and Quality Assurance Measures Have Been Delayed 

For the first year, TennCare essentially met its objectives of expanding coverage and controlling costs. The state had 
e^anded eligibility to ^ 

1994, were less than budgeted However, fte operation of a key monitoring system tod 
medical care provided through TermCare has been delayed ** 

Cost and Control Objectives Largely Met 

In January 1995, more than 400,000 uninsured persons and almost 800,000 Medieaid-eligible persons were carolled in 
« TennCare. The state expanded eligibility as cf October 1, 1994, by allowing persons to enroll who had (1) lost private coverage 
from March 1993 to July 1994 or (2) insurance that offc^Hrrdted coverage. However, on January 1, 1995, TennCare stopped 
new enrollmeatfor most uninsured Only persons who (1) had applications p^Kl^ before 1, 1995, or they would lose 

Medicffld eligibility or (2) conldr^^ 
* Becaaaeofthia, enrollment may decrease as u^fon^ 

allowed to enroll. 28 

During state fiscal year 1994, flie first year in which Ihe waiver became effective, Ter^^ 
i less than 1 percent over the prior year's Medicaid expenditures and sigG^ 10 percent increase in national 

J Medfoatdexpenditures 

Medicaid program remained in efle<rt for tiiei^ 
i Iart6m0ndisofftieyear,and(3)lorig-tennca^ 
i increase in expenditures was attributable to lower frmexpectea^ 
introductian of a capitated payment system 30 on January 1, 1994, that paid rates far below historical Medicaid payments. 

Access and Quality of Care Uncertain 

Delays in the MCOs* implementation of infoi^^ l /y 
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cost variations. 34 In addift^ 

methods, (2) cdoilaii^ 

Thei^ortds^ estimated tfiatanceM 

fluey would have to significantly reduce medical costs to succeed finand^ 

Despite these criticisms, state officials maintain that ^ 
Commissioner in charge of the TennCare Bureau 35 indict 
less than, those &t Medicaid b^efioiaries/lle also sUtedfl^ 

believed ibe minimum savings from managed oare was 15 percent He further stated Oat historical cost was only one pfcoe off 
informal 
develop the rates. 

WMeHCFA 
MCOs to contract for the capitation rate ind^ 
capitation rates and their actoarial soundness appears in app,t) 

ftfCOS Report Losses 

FinancM data ported by MCOa for the fi^ 
beitidiciaries, experien^ 

MedPLUS, the second largest MCO, reported a ali^ gain, its fm^ 
the reputed net income fee some FPOs (toes not reflect feeing 
services costs. (A (Mailed discussion of MCOs* financial performances appears in app. EL) 

Th^MCOs' reported financial conditions 
reduced in 1995. Without these payments, all of the HMOs would hove incurred losses. The MCOs* 1994 financial statements 
included more than $100 milhoa in both actual and anti^ 

rates paid for 1994, (2)ttefirst30 days of c^rttofonn^uiiinsured enrollees, and(3) adverse selection. As of May 1995, the 
TennCarc Bureau had paid MCOs the 
fonnerij uninsured Ife 

fiaanclal results, the TennCare Bureau had made no such payments as of May 1995, almost 1 year and 6 months since the 
MCOs began participating in the program. 

OidycneFFO included the 175i>en^^ 
ofl5dals,PPOs are requited to pay. Officials 

the tax until they received a February 1995 notice. The additiend cost of fliecapitadon tax would redu^ 
income or the amount available to pay for medical services by ^proximately $4 million. "■. 

T*o PPO financial reports included onfy the resute from 
service expenses. One of these PPOs has a contractual am^ 
from excess medical costs. Officials from bofliFP^ 
$5 nulUoa representing a^^ 

not reduce these MCOs* net incomes. One plan es^lished an account 
the oBierFPO did not reflect (he excess medk^ costs on its financid statement becau^ 



TcnnCare's Financial Impact on Providers Uncertain 

TennCare's financial impact on providers-hospitals, health carters, and phyacians-is uncertain. Although available 
analyses suggest that TennC^ 

compare TennCare reimbursements recd^cd with Medicaid rambursoncnt, (2) consider all TennCare namburscment, or (3) 
provkb actual £uia^ 

BtueCross BlueShield, the largest TennCare MCO, and under the prior Medicaid sjhW yields nm 
generally lower undo: BlueQrossBlueShield, except for office visits and consultations. 

Hospitals and Health Centers Analyses Inconclusive 

Analyses conduct by the TeonesseeCffi^ 

*M 146 
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(THA) of hospitals' and fe^ 

finances indicate feat hospitals incurred lasses uik^ 

the hospitals* experience under Medicaid A company 

Medicaid showed fed most of tto 

concerns about die reliability of the data submitted. 

Tennessee's Comptroller's office analyzed whether TennCaie payments to publicly funded, nonshtfe hospitals coveted the 
cost of eating far TcsmCare enroUeesfhjm January 1 
payments, 27 of 34 hospitals incurred $34 million in es^ 

TcmCarepaynKmts. 39 

patimts.^ But this analysis did n^ 

acktiricm, die THA analysis di4iK)t«K^ 

apd indigent peraonsbecaoj^ 

sdbsequectly received $50 million in such supplemental paymmtsHowever^ this is only half of the $100 million that hospitals 

had expected to receive from the state 

-.'"■; As part of the state's waiver agreement with HCFA* fee Conipttoller's office reviewed cost reports from participating 

federal^ qualified 

performing as well under TeonCare compared to Medicaid" However, fee Comptroller** office said that its analysis was not 

conclusive becau^jt ooqld not 

reported revenues, particularly pending payment 

thai although 14 of 20 healfece^ 

Physicians Report Their Practices are Financially Worse Off Under TcnnCare 

^opinion survey conduct 
fee physidans reported that their practices wt^ 
survey was an opuiionauivey, it 
TMAoffidalsaidfeatfeepI^ 
have indnded in fhetr assessor 
In addition, physkdansmiy 
returned 

At the time eff the survey, no supplemental TemCarepayme^ 
rambuiseQientbyfeelar^ 
payiiiearts to physicians ^ 
beenmade. For state fiscal year 1995, $15 miflion has again been budgeted far st^ 

At least srxMCOs withhold part of their pliysicim^ 
feat used such wifeholds to ofi^exc^ 

plan's performance to fee year and decide how much of fee withhold to return, if any. BlueOoss BlueShield had a S-peroeiit 
wifehoW cm pl^oian reimbursing 
25 percent of pfc^^ 
diatobnt io ps , 

Comparing Blnecnm Blueshtetd TennCare Physician Reimbursement Bales With Medicaid is Inconclusive 

j A TlvlA physician aurve) indicated that them 
i pl^sidaapradic^ 

rcimbursernenls Aows feat TeanCare rates ate generally lower than Medicaid rates, exceptfor visits ami consultations. 

In comparing selected BhieCross BlueShield TennCaie rates to 
better ibr visits «id consul 

rates for office, inpatient and outpatient visits and consultations are higher fem 
rates for other selected surgery and radiology services are s^rific^ 
services ranging from 20 to 50 percent less than Medioaid rates. The impact on a particular pl^ 
frequency and type of services provided 
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TennCare'* MCO and Provider Network* Threatened 

The success of TeimCarewffl 
5~year demonstration 
m the fb^ye^ and provide 
lack of involvement in developing TeamCare«coukl withdraw in large numb^s, 

CoittitittedMCOParildpadoii17iicerialn 

TennCare tOTenu^> compensate 

Ihe TennCare Bureau budgeted less to MCO supplement^ 
lW4-TemC^ supplemental payi^ 

6s of May 1995, although flfe TennCare Bureau says it will mate additional payments. Far 1995, the TennCare Bureau has 
designated only $40 miili^ 
Jutyi/1995. 42 

BlueCross BlueShield offidals^ 
nnHion for their 1995 Team<^^ 

BlucCro^sBlueShield's projected deficit increase reflects expected reduced supplement^ jpaymaats from the TennCare Bureau 
and higher utilization, which officials believe was low in 1994 due to the initial confusion over TennCare. To control costs, 
BlueCross BlueShield plans to (1) retain reimbursement rates at initial 1994 levels, (2) increase the percentage withheld fixan 
providers in same areas of the state, (3) control utilization by emphasizing ou^ 
aggressively address billing of unnecessary services. 

BlueCross BlueShield officials have indicated that the company does not intend to continue to lose money. They have said 
thai unless capita^onra 199531ueCix>s3BlueShiddwiBfaceade<^Qn 

about its parti<4»ati^ 

statewide MCOs, changes in its parti<%>^oncoiUd significantly affect ToinCare. 

Officials from two other MCOs that are holding pro videre responsible for their plans' 1994 medical services operating 
deficte expressed uncertainty about whefrert^^ Officials said that efforts to reduce provider 

rehnbmsement would jeopaidi^ 
cost-containment efforts fail, the MCO will simply make payments until it can no longer do so. 

Continued Provider Participation Abo Uncertain 

In early 1995, officials fiomTHA, as well asjromsevendioqorh^ 
had announce that ho^ Supplerneritd payn^^to^ 

large numbers of TennCare and indigent persons totaled appro 

Jtide 27, 1995, agreement vn^ 

payments to two hospitals 43 and resume meAcdediicationpa^'mente to hospitals 

In addition to low reimbursement i^tes, other MCO actions may afiE^phyacianpartic^a&on* For example, at least two 
i ortho* MCOs didnbt return aUwit^^ 
1 hdki physicians li*&le to 

may assume additional administrative buidens as well ^ 
■) fcat providers already have withthe program, An October 1994 TMAsatisfitw^ 
j o^peixsentofiesporideffltefdlto^ 

uoderMedicaid 

I^iysicimdissatisf^^ 
Togqaranteeasuffidentnetwotk^BlueQ^ 
existing network that operated for state employees and oth^ 
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the "cram down" provision, prompted about a Hard of the 6,500 physicians in the existing network to drop out Although most 

plgyaksiattt 

policymakers c^ntimraUy discuss eliminating 

network providers might clK>o3e to stop treating TeoaCarepatioits. 

Conclusion! 

Tennessee's capitated managed care progr^ 
■ hundreds of thousands tf^ 
1 Mcdbaide^ 
:1 accessibility rf 

H Moreover* the rates p^ 

9\ m flic fir# year, even aite receivings'^ 

may need to cut payment rates for pioviders and/or pressure pixm 

* \ . Ivlost providers have already indicate*! that t^ 
Medicaid M(X>co3t-^Xffltrol^^ 
condition^ 
flicMCOsandTennCarc could be threatened 

Agency Comments 

Recent State Efforts 

BothHCFA and the TennCare Bureau said that recent actions by tfce new stete administratis 
problems we identified should be included in our report. We recognize that the organizational change regarding MCO financial 
oversight, forumsfof discussion and inpi^ u and die proposed plan to provide MCO 

performance-based incentive payments of up to 4,5 percent of the capitation p«^^ 
because of the recency of the changes, their impact on the problems we identity is unce^^ 

MCOS' Renewals 

HCFA and the TennCare Bureau also pointed out that MCOsha^ r e renewed their contracts to participate in Tenn 
least flic next 1 2 months, As a result, the TennC^ Bureau said thai our coi^ 
participation is inconsistent mth the MCOs'beh^^ 

5-year demonstration project and that MCOs' financial difficulties tK>tth^eateJlTennGarce»roHees , access to and quality of 
care. On the basis of our review of MCO financial infcnnat^ 
i supplemenldfiindingf^^ 
abifily to maintain adequate provider networks. 

ftCft Start-Up Ctota \* 

The TeonCare Bureau also wanteds 
j&at^thepixafitea^ tosses in a^ 
cpera&ons^AUboug^^ 

losses for the year, other factors stould be considered Fu^ 

SOpplemente for 1994 to address MCO financial difficulties, as yell as additional payments of more fean $20 million for the first 
1 30 days of caiepixroded to the uninsured 
l J some extent by lower utilization resulting from beneficiary and provider confusion during the first few months. Third, system 
development and start-up-like costs will continue to be incurred by some MCOs; for exampKBlueCross BlueSMeld officials 
said 4atlh<ywiUiiKOT an addition^ 
1 MCX) officials we talked to e^ 
* cspectto incur and reduc^^^ 



Federal Co** Sharing 

Ctatfaeissueofcostsbaring^OTAaffic^ ,. 
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the TcnnCarc demonstration. We agree with HCFA that the federal matching rate appUod to 

ha* not changed. However, a number of waiver pro^ 

financial contribution required ofthe state. In partis 

although the state does not pay the hospitals for those 16sm^ 

goveaimeart'sco^ 

ftoenriita coitions. ^^ 

Use^usoiy Approves to STiffi 

Quality Assurance Vrogrsuis 

HCFA officials descri 
simultaneously addr^tti^ 
external orgttaizatkfo to help f^ 
hnpk*»e«ting its I quality assurance 

strategies to ensure ftoceas md quality We agree with HCFA's assessment and attribute thft magnify* qf these imfctanfl to 
inadequate planning and TennCaie*s rapid hnpleo^ 
TenaCarc Bureau, respectively.) 

As airangedwidi your office, uidess^ 
days after die date of this letter. At that time, we will send copies to fee Secretary of Health and Human Services, Tennessee 
cffi<ials,andthccfaai^^ 
make copies available to others on request. 

Please contact me on (202) 512-7123 if you or your staff have any questions. Major contributors to this report ace listed in 
appendix VL 



William J. Seanlon 

Associate Director, Health Financing and Public Health Issues 

Appendix I 

Tennessee's Methodology for Setting Capitation Rates and Concents About the Methodology 

To control its health care costs, TetmCare makes montWy capitation payments to MW 
state's methodology Ibr setting the For example, consultants to the state 

legislature reported that the aggregate capitation was ^ 

The capitation, rates are based m historical Medical 
deductions and enrollee cost shariiig. Before the capitation rates were established, consultants to Tennessee^ Bureau of 
Medicaid reviewed the state's historical Medicdd cost infoan^ 
$ai£&a%aeoe{rtaM^ 
for regional cost variations. The TennC^ Bureau did not foUow 

After Que capitation rates were established, consultants to the state legislature review^ 
atri found it aotuarMlyunsoi^ 
j when aUowing for cost ssrci^ 

t 

Establishment of Capitation Rates 

I TosetmonMycapitationrates,Teone^^ 1994 for each enrollee type. These rates 

were then n^uced for charity c^ 

overall average capitation rate used for budgeting puiposes and not fcr paying MCQ 

$136,75 a month. After a reduction of $35.65 for charity care, local government expenditures, and coinsurance and deductibles* 
fee rate was $101 ,10, Effective My 1, 1994, the TennCare Bureau increased oapitationnrfes 5 perce^ 

Tennessee set rates for eight categories of efigfclesdetemnned by factors s^ . , 

M ' 150 
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disability. Deductions to the capitation nries are based on various assumptions abort 
medical costs incurred by the uninsured. 

Xtoe charity c^dedoctic^^ 
state~-was estimated at $595 mffi^ 
carewkattftdBoal 

flic state reduced the cap itation rate accordingly^ 
inonffaly capitati^ 

Th^ deduction for loc^ government f^^ 
be expected to be piwidedwi^ 
deduction of $2,35 was applied to each montUy capitation on toe bas^ 



The third deduction, for copayn^ts ami deductibles, apphes a^ 
incomes afc .„ 

average deductible and copayment deduction equal to $5.35 monflily. In calculating these deductions, ttue state assumes that ' ^ 
lerayone will exliaust their dedijctible and make copaymeote. For exaniple, the monthly c^itation rate for a nioa-Medtcaid 
temCareearoUeew^ 

vp to an additional 10 percent of Ac reduced capitation to acra^ 
areis<juii^topayrheded 

Validity of Capitation Bates Questioned 

la May 1 993, Peat Marwick, as consultants to the state's Bureau of Medicaid, re^ 
Hibernation on winch ^ 

cost projections were sound, except for an understatement of incurred claims. u However, it made several Msconmiendations on 
factors to include in setting iale& Among the re*^^ 
basis of eligjWe months raffle 

Marwick also recommended that regi<md capitation rates be established. The state did recompute the cavitation rates; but it 
iisedtot8inttnibercife!ig& 

WhenTennCare's capitation rates were announced about 3 months afterthePeatMarwidcreview, concerns were raised. To 
address these concerns, the I^gisla^^ 
conjunction with S<4ut^& Associates) fa review the Ter^^ 

In its November 1993 report, Milliman and Robertson stated that in the aggregate, tiia capitation rates were about 25 percent 
below projected 1994 fee-for-service Medicaid costs. F^ 
capitation payment, Milliman and Robertson estimated 

financially Tn nAtitirtn, MJUjman *nA ttnhflrtatm agreed with Pent Marwick*S lttc onwnendirfion that rates should address regional 
variation and said that the vh^ 
aaalysfa&cwedftu^ 122 recent of statewide average costs. 

The report made several conclusions: 0) ^ gtoss <^ 
(2) inconsistencies existed between the Bureau's imported methodology and the actual calculations, (3) no explicit assumptions 
existed on cost reductions in the gross capitation rate development, and (4) capitation rate reductions were not well documented. 

IgfiUimfo aul Roberta 
j because the state used^ 
'- program to detennine capitation 

in eflect, assumed that every fcfedicaid recipient ^ 

calculated that co average, Medicaid recipients were o^ 
j aggregate capitation by 26.2 percent Also, the state projected 1994 late 

inflation rate ^However, the state may have understated actual inflation 

TennCarc application that showed an average ammal inta^ease of 8,7 percent fi^ 1988-1989 to 1991-1992. 

In addition, MUliman and 1^^ 
overstated fteaetual rates paid by eUgibihtycategoiy. This wis : 
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categories. In calculating ek^ 

had beea in the program and whether th^ were in more than one capital 

qaali^iag for Medicaid 1^ 

categqries- a less than one year of age" and "aged 1 to 13 w -evm though 

few months. Thu understates tte per capita roto 

year ifieac^eapitatioa category. Millimana^ 

,ab^6j2pero^toolowtoa^ 

JvfiUiman and Robertson also repotted that no explicit assumptions existed about cost sevings ututo TeonCare, They Said that 
fiie state's utilization data indicated the poter^ 
MHliman and Roberta said t^ 
otherwise actuarially sour^ 
overiffl increase of 20 p 

Further, MiHifnm^ 
cafHtadmitbdacti 

data available fo Ibein suggested that the deduchl>k reduction 
euroUees would incOTc ; 

Appendix II 

Financial Performance of TennCare's MCOS 

The overall financial performance of the five PPOs and seven HMOs that TeonCare contracted with appears to have been 
weak for the first year cl participation. Accorii^ 

with almost half of the state's TeonCare cnreUees, estimated that its losses on TeanCate revenues total almost $9 ruilHoa These 
losses coold be more thra twice thka^ 
withheld payments iromprov^ 
lai^cst TeimCareMCO, wilh n^^ 
records have discovered vrc^amtolsinitsfina^ 

For our review, we used the annual ftoaiK^ reports that HMOs 
Insurance, and we obtained financial reports ftcm participating PPOs. Four PPOs provided us with unaudited information, and 
onePPO, BlueQro^ BlueShield, p^ 
TenoCare operations and additional financial analyses. 

BlueCraa BlueShteld Reported Losses for the Elrft Year of TeonCare 

Biue€rossBlueShield > the state's largest PPO, 50 estimate 
$610 ration ertmlhou^ 
administrative costs to 7 peiDDentrfpreinkDiispliK 
officials,^ loss oou^ 

loss* BtoeOossBlueShield incinded received a^ 
coiisistQd <tf a xetipactive {n^^ 
anticipated paym^ 
had already been received &r the first 30 days of care. 

Other FPOS* Financial Reports Raise Concerns 

Most cflhe data provided tons ty 
reporting methods preclude ooo&inh^ 

One FPO*s unaudited financial statements dkinot include income or eaipe^ 
which showed a net income of about $93/XM, was KmHed tow 
medical costs. The FPO's financial statements (fflfyrecoidteliabM 
funds. A FPO official told us that ar^rojrimatdySSmilfionineKe^ 
the medical providers* liability. Oathebaals of discussions v^aOT 
$3 million if flie FPO receives estimated adverse selection payments and additional payments for the first 30 days of care 
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provided to imiiijsra^ 
ac<x*xIiagtotheoiMal,pi^^ 

Officiate from another PPO provided us with unauti^ 
not account ftr the 1.75 percent state tax <mcapittiioiip 
higher had it cot e^ 
peromt of tiie capital p^ 
provider reimburoeanent^ 
what impact their efforts would have. Officials from both PpQs expressed concern stent maintaining fa*ir ptv^i^fr nftwotk. 

AthkdPPO reported a loss of over $2 million However, according to the RPO T«miC«r« contract, PPOs must account foi 
tf^admiiibtraUy 
P^OiiVOTnTKlabo^a$3in^ 
which 90 perceatwo^^ 
provisions. 

HMOS 1 Reported Earnings Mixed 

Table IL1 shows the repotted earnings far the first year of TcnnCare for the seven HMOs, 



Table 11*1: First-Year Earnings for Seven TennCare HMOs 

Enrollees 

HMO Net income a 

Access MedPLUS ; . • - $66, 127 286, 639 

<John Deere Health Care/Herita<je National Health 

Plan, i .,. ', .„ b 17/155 

TLC Family Care Health Plan - 391, 305 35, 421 

Phoenix Healthcare 794, 433 34, 821 

Prudential Community Care - - , ; 94, 743 c 7 , 989 

Total Health Plus (1,016,839) 6,316 

VHP Community Care ($4, 301, 614) 12, 558 



a 



TennCare enrollment as reported by the state as of May 12, 1995, 



b Both John Deere and Prudential reported for their overall, health care 
organizations rather than only for their TennCare plans, an official of 
John Deere Health Care, which reported earnings of $3,8 million on its 
Heritage National Health Plan of Tennessee, told us that it broke even on 
its TennCare plan. 

c The Prudential Health Care Plan reported a net income of $25,497,539 
for all its health care plans, information provided to us by a Prudential 
official showed that it earned $94,743 frotn its TennCare operations after 
♦receipt of a supplemental capitation payment. 
Ad«jua<7olRe#ervMQuc«tkmedforTbreeHlV10S 






^ RefKiifei^ev^tythe^ 1994, indicated 

problems with the adequacy of reacts for ii^ 
1 anofiw when the Cfcumnisaonffo^^ 

HMO— Access MedPLUS, which is one of die two statewide MCOa serving TennCare beneficiaries and about 2.3 times the size 
of all other HMOs combined-may not have been resotveA 51 

EmoiiieisfcrtheDepartmejrtd: 
viability, 32 They reported th^ 
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representing about half of Acce^^ 

st ate ments to the MCO's general ledger and noted thai the MCO did not appear to have sufficient management and accounting 
controls to ensure that foods were available to pay claims They recommended that the MCO be placed under the supervision cf 
^Department of Commerce and Insurance, 

Further ei&nts to detenninet^ 
Department of Conm^cemdlnsm-^^ 

inpludod determining (1) d^^ (2) auK>nntsowedtopfoTid^s;and(3) solvency or the degree of insolvency. 

We «xj^ the results of this review,^ 
maintaining ttrtfte<^^ 
subject <rfp<aidingU!ig^ 
decided IK* to use GAO's statutory 

State officials subsoquenUy advised us that they were con^ 
statutoiyai*d contra^ 
foqnd no* in compliance, tte 
TennCare.Tliey noted that, at this ^ 

Appendix III 

Start-Up Problems 

Lessthan? months after submitting its waiver application to HCFA, Tennessee placed its entire Medicaid population in a 
statewide prepaid managed care program and opened enrollment to the uninsured. Before TennCare, the state Medicaid 
program had little capitated managed care experience nor a model to follow since Tennessee was the first state to place its 
Medicaid population into such a program Rapid program implementation and lack rf 

problems, such as confusion among enroliees, providers, and MCOs; provider resistance; and delays fax enrollment, claims 
processing, and premium payments. 

. Although many of these problems have be^i addressed to same degree, the Assistant Commissioner in charge of flic 
TennCare Bureau testified in March 1 9 95 that TennCare continues to experkaace several problems as does any program in its 



limited Managed Care Experience Led to Confusion Among MCOS, Beneficiaries and Providers 

TennCare introduced a prepaid, capitated system, in which the TennCare Bureau makes monthly payments to MCOs for 
enrolleocare, and the Bureau assumes responsibility for MCO oversight Th^st^ 
fee-fdr-servke retmbuisemeatsystenL A^ 

MCOs, and fiie stated relationship with physicians and hospitals changed dramatioaUyund^ TennCare. Despite this lack of 
experience and the magnitude of fltfse change^ Tennessee be 
announcing it 

AttKxdingtoTomCare^^ 
summer of 1993* However, interested parties did not enter into TennCare contracts untQ late November, little more than a 
nxm& before actual enrollment was to begin. Of the 12 contracted MCOs, qnfy 1 had experience serving the Medicaid 
population before TennC^^ 

inexperience caused confusicii for the contracted MCOs as well as TennCare beneficiaries and participating providers. 
TennCare reported tto after phigram start hotline averaged 50,000 calls a day, from beneficiaries, MCX)s, and 

pixifvideaH**^ 
\ '^aumaib * accordm^ 

The state reported general start-up jaxMsmsfo MCOs 
; posting to the increased enrollment and dai^ 
1 nnpisparedtoassMiiieiiu^ 

35*000 to ova: 260,000, and officials fiomtbeMCO foiled leceivm 

implementation, la addition, HCTAI^onlV's 1994 Monitoring 

mnltipte changes to con^^ 

ttiatcnitfflmfi^diang^by 

enrollment was neatly impossible in the first months of fte program. ^ , « t/ 
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Providers Take Action Against TennCare 

In December 1993, the Tennessee Medical Association (IMA) filed an injUi^ 
court dismissed the case, but TMA appealed the niling TMAoppo 
without opportunity*©^^ 

oppo^Blue&oss^ which required ph^d^ 

opecaied for state en^^ The provision prompted abom a u^ 

in ^network to dropout^ 
Tennessee* to bo^ 
providers* imvnllingiK^ to aocx^t change. 

INwr Communication and Outreach Led to Delays in EnroOmeiit 

;. Several start-up problems have been attributed to poor communi^^ 
bwficiaries alike, 
guidelines for the gen^ 

ttsuft, beneficiaries were confused about Ihenaniber and type of plans and the available providers, and some families signed op 
with more than ore MCQ,eyace^ 
fhey&uadiM;thck^ 

, October 1994 repealed lade of pfltie^ ttaderstanding of TeunCare $s a major problem and recommended better efforts by MCOs 
to educate and manage patients. ^^ 

raise awareness of the availability of services and the method of obtaining these services as well as frequent mailings to 
enrollees to explain benefits and services. 

Delays in signing providers with MCO netwoiteaiidassigniiig patients to pr^ 
prtfclenk To cceipticate j^^ 
identifying with, which TeonCaicM<X) a patient was 
phone to the state and MCOs to verify patient infcfmatioiL Asaiesu^ 
increased administrative burden in dealing with irwreth^noiifi MCO. 

Claims Processing and Premium Payments Delayed 

Delays in claims processing and roUecting premium paym^^ 
difficult fiilly developing their claims proofing systems. For exan^ 
manually, which delayed pro vider reimbursement In addhi^ 

1994 reported that 5 of the 12 MCOs exceeded the state 30-day requirement to process claims. The largest discrepancy reported 
was a 76-day average fiom receipt of claim to the payment date. 

The state initially estimate 
first 6 months of TeanCare; however, it collected only $2.4 million. Over the neat 12 months (state fiscal year 1995),TennCare 
hiitiaUy estimated collectioiis of $101 mifliott and subsequently reduced feis estimate to $30 million However, as of March 
1995, with less fiian 4 months left in die state fiscal year, only $10 Bullion had been collected 

These collection shortfalls were due in part to the state's deleym 
enrollment of uninsured people began in January 1994;fte initial billings were not mealed until Jane 1994, In addition, enrollees 
mre given two attend 
preatiumsbyrctraactivd^ 
<^M3f-fKMj^liabiHtyor(2)p^ 

receive premium booklets and begin scheduled mtin^ 1994 However, Ac state contractor Med to mail 

some cf the booklets, and this error was not discovered untfl November 1994, M^ 
liters to nearly 60.000 TennCarc households notifying tb^ 
TecnCare Bureau official said it had teaninat^TenaCarecovew^ 
In addition, 17,000 family units are now on a pa^nttientplM to pay past due premiums. 

[Appendices IV, V, and VI not reproduced by CCR] 

TtwfreedonarofH^oic^i^quireme^ , 
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rambureemettt The 75-25 regu^ 

Medicaid bmcficiaries be more than 25 percent private patients. 

2 States may also obtamwaiv^ 
1915(b) of the Social Security Act . Ho wev^, significant!^ 

; Ari^a has operated its Medici 
Medicaid program before the waiver. 

4 Urtfl 1 995, the TennC^B^ 

Finance and Administration. *. 

5 Apcordii^ to the TesmCare Bun^ 
TennCare, which was announced in April 1993. 

6 As tf October 1994, tteT^ 
h^Uh insurance avail^^ 
as of January 1, 1995; 

7 Ih its ^ttcaiian, Tennessee stat^ 
residents. 

* Citation payments to MCOsfe 

and cop^ments. However, at least two MCOs waived the requirement due to th^ difficulty of collecting the deductibles and 
oopayments. 

* As of December 31, 1994, over5(X),OOOMedioaid-el^ eligibility categories had been 
guaranteed 12 months <rf TennCare eligibility due to this change. 

10 On My 17, 1995 t HCFA qjproved a Tennessee pn^sal to 
and not fee fairer than average utiBzafton rates mdetem^ 

Tennessee has designated an unallocated ftmd pool equaling the difference between the oapitation payments required if 
TennCare reached its total enrollment cap and the actual capitation paymeats made. 

12 Tbe Children's Plan is a total care program that addresses (he needs of childi^ 
custody. The state covers special semcesfbrthkpcipi^^ 
cotw basic m^eal services* Special 
outpatient mental health services. 

^EPOs'admjtas^ve 
aiy savings <movea& WO ope^^ 
with me TennCare Bureau. TbeTeanC^Bureimdora^ 

14 Thp state's inethcKtologymsettmg capita 



costs during participating months understates the historical cost of Medicaid. See appendixl jar a complete discussion. 

15 Teamessee's state fisct* year rro^ 
faoiJ^June30, 1993. 

16 After TeanCate enrollment began, the Primary Care Provider Fund t^ 
payment components, me&odotogy, and amounts have o^ 

17 To determine the expenditure estim^ 

^-u 15$ 
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lg We obtained these results by comparing the ceiling m 
'entreat 8emces"estiiiia^ 
cffak^ and state spending 

19 HCFA agreed thai the state could claim unreimbursed T^ 
Nashville areas, up to the amount of indigent care fim& that tfc 

State officiate have also cl^^ 
agTenoCj^expeo^ 
for the claim, asseruu^ 
claim. The state subsequently agreed to withdraw iteckim. 

21 See appendix III for more detatt^ 

, ^ Average is limited to the first 30 days of an mpati 

23 Alfaough & TcyineffiaeftDqpartiiiflflt of Mental Health and Retardation official said that the majority of residents in state 
mental institutions are between the ages of 21 and 65, the funds transfo 

sharingfof state mental hospital service for ui^ and younger and 65 and 

Older. 

Tennessee Comprehensive Health Insurance Program is a state insurance program far the uninsurable, who are 
automatically eligible for TennCaie. 

25 The state legislation, that made TeimC^MCCtesuibtfecttother 
en M^ 2, 1 994. Bowefver, a state ^ 

^ According to the Deputy Commissioner, Tennessee Department of Comniepce and Insurance, PPOspaid the taxes under 
protest and may file a suit against the state. 

^SeeappeodklIIforadis<!ussioatf 

^Although the fbaneriyuniiu^^ 
tamin atcd TeanCare coverage of approximately 62,000 people as of Jane 1995 for Mure to pay premiums. See appendix HI 
fcrmoreiiifoim 

^T€3Hiessee*sic$io^ 
■ percent greater than the previous federal fiscal year's. 

^FttmJanuaiytbra^ 
MCOsaoddbout$2S0mi^^ 

I 3I In teTemC^ Bureau's resp<mre 

I available to TomCare staff to perioimqu^ly assurance i^ 

32 Weused the responses for the head of household The sumysometi^ 
1 child and the child most in need of medical attention. 

33 The 30-minute travel wxpiremeatwasnert^ 
survey reported 3 1 minutes and 35 minutes, respectively. 



34 
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statewide average costs. 

The former Tetmessee Department of H^ 
ftoii January 1994to^>ta 1995, waspi^^ 

We did i*>t verify the ^ 
would huve enabled us to do so. We chose not to issue a subpoena because it wo^ 

'•■37 

Reported total ftq^lemeiitdp^ 
mifiicm 
to^COs^impiuviiigtbeirfinaiKn 

,3i 

The purpose ofthe study was to c^<^tetfe 
at publicly funded, nonstate hospitals. 

. The analysis induded $30^ 
Comp^ 
CamptroHerdM not iiKiude estimate 

people This v^^ooi included bcoau^ 

40 

THA contracted with Ernst & Young LLP to compare TennCare payments for 35 hospitals with the estimated costs of 
providiag care for the first 6monflisofT€aMiCare. 

41 TMA.rq?orted that the 1,221 responses it received ftom practices represented more than 4,63 1 physicians. 

42 

In the TeamCare Bureau's response to our draft report it said that for state fiscal year 1996 m 
epilation supplement will be made available to MCOs that meet the performance standards specified in a contract amendment 
bong sent to the MCOs. 

HCFA requires that the hospitals be allowed to retain at least $18 million of these payments and allows the remainder of 
die payments to be transferred from the hospitals to the state. 

.<■* 

"44 

TheTennCareRoundtablewasagro^ 

to faoH public hearings and m^ 1995. 

1 45 

. The estimate is based on information to 

meetings with state officials. 

t ■ 

• PeatMarvrick > sandysisvft3b& 
exccpti<ai of dimmating prescription limitations, and that cost reductions due to managed care aspects of the new provider 
arrangements would crf&ct &isbepefite^ansion. APeatMarwick letter sia^ 
aKtperelig&lenian&wasactuariaUy 

47 Fcnnatty establish 

; Committee is made up of seven members each from the State House and the Senate. The Committee has broad oversight 
3 responsibility and audiority. 

48 Although the state reported that k increased the 1992 
*J we found that u^ actual average rate 

wew origbalty calculated n^^ 

capitation paymeriBi*^^ 

die ioiliindual capitBdioa rates to inflect tihe ld^]£ar amotiat budgeted 

49 As part of their cx3nh^withTennCare,MCO 
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corporate operating year . In addition, HMOs are required to file (^arteriyfinanci^ 
Commace and Insurance. 

. w BhieQcossBlueShMM 
combined total of the other foorPPOa. 

Lfedical Association membersun^ 
folfilknjeait of thetf duties 

52 Tbefinaacial wjrttts are fikdby the Tennessee Managed Care Network, Inc. TennCarc beneficiaries in Access 

.'*? National Association of Public Hospitals, Assessing the Design and Implementation o/TennCare; A National Health 
Reform Briefing Paper (yfe^&m.D.C.: 1942). 
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WBPAKEMBNT OF HJW.TH & HUMAN SERVICES 

Cet^ref<yMe<Haai«&lvfedi<^dServi^ 

7500 Security Boukvard, Mail Stop C2-21-1 5 ^mmmmm mm 




January 31 y 2002 



Mr. JohnF, Tighe 

Deputy to the Governor for Health Policy 

Deputy Commissioner of Finance and Administration 

Tennessee Department of Finance and Administration 

706 Church Street 

^ Floor Doctors Building 

Nashville, TN 37247-0492 

Dear Mr. Tighe: 

This is to inform you that pursuant to section 1 1 15(a) of the Social Security Act 
(the Act), we have partially approved the State of Tennessee's request for a 3-year extension of 
Medicaid demonstration project No. 1 l-W-00002/6 entitled "TennCare;" We are approving a 
one year extension of the project from February 1, 2002, through January 3 1, 2002. 

Approval of this one year extension permits the TennCare program to proceed under the same 
Special Terms and Conditions (STCs) that applied previously with three changes. You have 
requested an increase of the budget neutrality trend rate from 5.1 percent to 15-202 percent We 
have carefully reviewed the supporting documentation for your request and cannot approve a 
budget neutrality trend rate of 15,202 percent for each of the three years of the extension period, 
to you requested. We are however, approving a budget neutrality trend rate of 8 percent for the 
one year extension period. At this rate, budget neutrality may be maintained throughout the nine 
years of the demonstration We will work closely with you to develop an appropriate budget 
neutrality cap beyond January 2003 as part of addressing a demonstration redesign 

The second change is in response to your request to continue your practice of allowing enrollees 
to change MCOs once without cause within the first ninety days of enrollment, and annually 
thereafter. This approval letter indicates this change under "Costs Not Otherwise MatchableJ" 

The third change is to delete the waiver related to "Payment to Federally Qualified Health 
Centers (FQiiCs) and Rural Health Clinics QRHCs)" (Section 1902(a)(l3)(C) and Section 
i902(a)(10)). We have determined, in consultation with your stafi£ that such waivers are not 
necessary to enable the State to only provide FQHC and RHC services through managed-care 
providers. In addition, we are clarifying that you must comply with theFQHC/RHC payment 
provisions under sections 1902(a)(15) and 1902(aa) of the Social Security Act. 

Enclosed is a copy of the STCs, which will apply to this extension STC 16 has been modified to 
reflect the new budget neutrality calculation using the 8 percent trend rate for the February 2002 
to January 2003 period. 
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All requirements of the Medicaid program expressed in law, regulation, and policy 
statement— not expressly waived or identified as not applicable to this letter — shall apply to the 
Tennessee demonstration. 

Our approval of this extension of TennCare is contingent upon yew continued compliance with 
the approved special tains and conditions set forth for this demonstration This extension 
approval is also subject to our receiving your written acceptance of the special terms and 
conditions within 30 calendar days from the date of this letter. 

List of Sections Waived 

The following waivers of provisions of the Social Security Act remain in effect to enable 
Tennessee to carry out the TennCare demonstration through the extension period: 

1. Amount, Duration and Section 1902(aXl0)(B) 

Scope of Services 

To enable the State to modify the Medicaid benefit package and to permit coverage of 
benefits for the demonstration population winch are not covered for the non- 
demonstration population. 

Z Uniformity Section 1902(a)(1) 

To enable the State to provide certain types of managed-care plans only in certain 
geographical areas of the State and to permit non-demonstration populations, e.g., those 
requiring long-term-care, to receive current Medicaid benefits, whereas demonstration 
recipients will receive modified services. 

3. Eligibility Section 1902(a)(34) 

To enable the State to waive the requirement to provide medical assistance for up to 3 
months prior to the date that an application for assistance is made, 

4. Freedom of Choice Section 1902(aX23) 
To enable the State to restrict freedom of choice of provider. 

5. Upper Payment Limits for Section 1902(aX30) 
Capitation Contract Requirement 

To enable the State to set capitation rates that would exceed the costs to Medicaid on a 
fee-fbr-service basis. 



6, Disproportionate Share Section 1902(aX13XA) 

Hospital (DSH) Payments 
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We look forward to working with you over the next 90 days to develop a viable approach to 
continue the demonstration in a new form beyond January 2003, If you have any questions 
regarding this approval, please contact Mr. Joseph Millstone, Project Officer, at (410) 786-2976. 

Sincerely, 



Thomas A. Scully 
Administrator 



Enclosure 
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CENTERS FOR MEDICARE AND MEDICAID SERMCES 
SPECIAL TERMS AND CONDITIONS 

NtJMBSR 
I TITLE: Tennessee TeanCare Demonstration 

AWARDEE: Tennessee Department of Health 

1 ; All contracts and modifications of existing contracts between the State and managed care 
* organizations (MCOs) must be approved by CMS prior to the effective date of the 

contract or modification of an existing contract. In addition, for any contract in which 
there exists a clause allowing cost effective alternatives, alternative services that were not 
included in the list submitted by the State to HCFAonApriill, 1996 must be approved 
in advance by CMS. No Federal financial participation (FFP) will be available for any 
contract, modification, or services not approved by CMS in advance of its effective date, 
or in the case of services, the date of use. Within 30 days of the receipt of a complete and 
final document, CMS will either approve the document or notify the State of issues that 
will require additional discussion. 

2, Prior to the start date of delivery of services by any managed care organization^) (MCO) 
. in any area of the State, the State must submit evidence that the managed care 

organizations) capacity is adequate in that area of the State to serve the expected 
enrollment CMS will base its evaluation of adequacy on the attached standards. The 
State has provided assurance of continuation of adequate services for the vulnerable 
populations, including the disabled, chronically mentally ill, and Children's Plan 
enroltees. No FFP will be provided until CMS supplies written approval that the delivery 
system for that MCO is acceptable. Copies of the individual provider agreements with 
the managed care organizations shall be provided to CMS, if requested. 

3. The State will conduct beneficiary surveys each operational year of the demonstration. 

1 The State shall conduct a statistically valid sample survey of all TennCare enrollees. The 

survey will measure satisfaction and include measures of out-of-plan use* average waiting 
time for physician office visits, and the number and causes of disenrollmeni Results of 

) the survey and an electronic file containing the raw data collected must be provided to 

CMS by the ninth month of each operational year. The CMS project officer must 
approve the survey and sampling methodology in advance. Within 30 days of the receipt 

I of a complete and final document, CMS will either approve the document or notify the 

State of issues that will require additional discussion. 

. | 4. The State shall require all providers to submit data as defined in the minimum data set ' 
submitted to HCFA in project year one. The State must perform periodic reviews, 
including validation studies, in order to ensure compliance. The State shall have 
provisions in its contracts with health plans to provide the data and be authorized to 
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impose financial penalties if accurate data are not submitted in a timely fashion. If the 
State Mis to provide accurate and complete encounter data for any managed care plan, it 
/will be responsible for providing to the designated CMS evahiator data abstracted from 
medical records comparable to the data which would be available from encounter 
reporting requirements. 

5. At a minimum, the Staters plan for using encounter data to pursue health care quality 
improvement must focus on the following priority areas: 

Childhood immunizations 

Prenatal care and birth outcomes 

Pediatric asthma 

Two additional clinical conditions to be determined by the State based upon the 

populations) served 

6. The State must fully meet the usual Medicaid disclosure requirements at 42 CFR 455, 
Subpart B, for contracting with MCOs. 

7. The State shall require health plans to contract with Federally Qualified Health Centers 
(FQHCs). If FQHCs implement their own managed care plan, other managed care plans 
in the same service area will not be required to contract with FQHCs. if a managed care 
plan can demonstrate to the US. Department of Health and Human Services and to the 
Tennessee Department of Human Services that both adequate capacity and an appropriate 
range of services for vulnerable populations exists to serve the expected enrollment in a 
service area without contracting with FQHCs, the plan can be relieved of this 
requirement. All contracts between the State and MCOs must include a provision that 
health plans shall be required to address cost issues related to the scope of services 
provided by FQHCs and shall reimburse FQHCs either on a capitated (risk) basis 
considering adverse selection factors or reimburse FQHCs on a cost-related basis. 

8. . For those plans (both health maintenance organizations (HMOs) and preferred provider 

organizations (PPOs)) that do not meet section 1903(m) requirements, prior to award of 
contracts to these plans, the State shall submit for CMS approval a description of their 
delivery system, their financial viability, and their quality assurance system. 

9. The State must develop internal and external audits to monitor the performance of the 
plans. At a minimum, the State shall monitor the financial performance and quality 
assurance activities of each plaa The State will submit to the Office of Research and 
Demonstrations (ORD) and to the CMS Regional Office copies of all financial audits of 
participating health plans and quality assessment reviews of these plans. 

10. Within 30 days of this notice, the State will submit a revised budget detailing sources and 
uses of State funds for the second operational year. 

1 1 . The State must submit detailed information regarding any changes to supplemental 
funding pools, including the Stated intention to begin or end payments from these pools, 
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A detailed and specific description of the source of pool funds, how payment amounts 
will be determined, how bills will be paid, and what audit trail will exist must be 
provided. The State mil not makq payments from the supplemental pool until CMS has 
approved the supplemental pool payment methodology change and documentation 
requirements. 

12/ CMS will provideFFP at the appticable Federal mate^ 

a. The actual cash capitation payments (net of charity from hospitals, physicians, 
and other health care providers, local government indigent erne funds, and patient 
coinsurance and deductible) made by the State to MCOs for each TennC&re 
enrolled 

b. Expenditures made as State disbursements from a supplemental pool, birt only to 
the extent that the HFP matches actual State cash expenditures to account for 
unreimbursed TennCare costs (including medical education costs) borne by 
participating TennCare providers. These expenditures may be for unreimbursed 
costs of TennCare services provided to individuals who are eligible for but not 
enrolled in TennCare. 

Payments from supplemental funding pools to MCOs made in accordance with 
methodologies approved by CMS, 

Payments to non-cost-based providers, such as physicians, will be exempt from 
cost reconciliations. 

c. Actual expenditures certified by public hospitals for TennCare enrollees and 
eligibles, only to the extent that the public hospital is able to document that it has 
ah actual unreimbursed expenditure for providing TennCare services to a 
TennCare enrollee or eligible which exceeds the amount paid to that hospital by 
the MCO, the TennCare eligible, any supplemental pool or other source (except 
for local government indigent care funds) for the cost of providing such services 
to TennCare enrollee or eligible (as established through the hospital's audited 
Medicare cost report). Claims for certified public expenditures for local 
government appropriations are not allowable 

d. Actual expenditures for unreimbursed TennCare services provided to TennCare 
enrollees and eligibles in private hospitals in Knox and Davidson Counties, as 
certified by Knox and Davidson Counties, only up to the amount of Knox and 
Davidson Counties indigent care funds that the Counties actually transfer to the 
private hospitals in Knox and Davidson Counties for these otherwise 
unreimbursed TennCare expenditures. 

e. Actual expenditures for providing services to a TennCare.enrollee residing in an 
Institution for Mental Diseases (IMD) for the first 30 days of an inpatient episode, 
subject to an aggregate annual limit of 60 days. 
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£ Actual ongoing non-TennCare costs (Le., long-term care, home- and community- 
based services (HCBS) waivers, Medicare cost sharing, administration) of the 
Medicaid program, and allowable accrued costs for periods prior to the 
implementation of TennCaire, as such costs are paid by the State. The State will 
claimFFP for suqh costs in the same manner as is done under the current 
Medicaid program, 

g. A one-time payment to the Regional Medical Center in Memphis and Metro 

General/Hubbard hospital in Nashville, not to exceed $21,922,478 to the Regional 
Medical Center 

amounts are based on the calculations of 100 percent of uncompensated care costs 
in the named institutions submitted by the State on June 1, 1995. These amounts 
have been submitted by the State and accepted by HCFAr 

Of the federal share of the onetime, $54,5 million unallocated fund pool 
payments, $12 million will remain with the Regional Medical Center, $6 million 
will remain with Metro Genersd/Hnbbard, with the remainder (net of the federal 
share of the final, audited amount of allowable certified public expenditures 
(CPE) paid for the Regional Medical Center and Metro General/Hubbard in state 
fiscal year 1995) to be used for unallocated fund pool payments for medical 
education Based on the current estimate of CPE and unreimbursed costs, the net 
remainder is $4,2 million Tlie State agrees that the $18 million plus the net 
remainder will be distributed as one-time pool payments to medical institutions or 
medical universities and shall not revert back to the State or county government 
through intergovernmental transfers or any other reversionary transactions. 

Because of the flexibility provided the State by this demonstration, Federal matching 
fluids must be accounted for in a manner which CMS agrees provides assurance that 
these Federal funds are not used as the State share for additional expenditures. 

13 . The standard Medicaid funding process Trill be used during the TennCar e demonstration; 
Tennessee must estimate matchable Medicaid and TennCare expenditures on the 
quarterly Form HGFA-37. CMS will make Federal funds available ; each quarter based 
upon the State's estimates, as approved by CMS. Within 30 days after the end of each 
quarter, the State must submit the FormIICFA-64 quarterly Medicaid expenditure report, 
showing actual Medicaid and matchable TennCare expenditures made in the quarter just 
ended. CMS will reconcile flic allowable, actual e^enditures reported on the Form 
HCFA-64 with the Federal funding previously made available to the State for that 
quarter, and include the reconciling adjustment in a separate grant award to the State. 
The Forms HCFA-37 and HCFA-64 must clearly identify all categories of Medicaid and 
TennCare expenditures (Le., cashMCO payments, supplemental pool payments, CPE, 
actual ongoing non-TennCare costs, allowable accrued costs for periods prior to the 
implementation of TennCare, allowable IMD costs, FFP reductions related to excess 
premiums, etc.) 
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With regard only to hospital certified public expenditures (CPE) described in items 12.c 
and 12.4 above, the State Will report actual CPE within 9 months, after the end of each 
fiscal year, based on audited hospital cost and revenue data.. At that time, the State will 
revise its FFP claim to reconcile actual CPEs with the CPE estimates used during the 
preceding fiscal year. 



14. The State may count premium revenues as matching funds, 
. restrictions. 



>ject to the following 



Premium Revenue Bracket 
First $75,000,000 
Next $50,000,000 
Next $50,000,000 



Remainder 



% Allowable 
as State Share 

90% 

80 

SO 



20 



$ Allowable 
as State Share 

Up to $67,500,000 

Up to $40,000,000 

Up to $25,000,000 

Unspecified 



The premium revenue brackets listed above apply to TennCare for Stile fiscal year 1994- 
95 In Later years, the bracketed amounts will be increased annually by the same 
percentage increase applicable to the spending limit on federal funding described in 
special term and condition 16, below. 

15. The State will cooperate with the ORD evaluation The State will provide the ORD 
evahiator and its subcontractors with ail the information necessary to cany out the 
evaluation. The State shall provide the information requested by me evaluate 
time frame requested and without charging any fee. The ORD project officer for the 
evaluation will screen all evahiator data requests in advance to determine that they are 
reasonable. 



16. The State ahall provide quarterly expenditure reports (HCFA-64s) that provide 

expenditures on those currently eligible and those eligible under section 11 15 waivers. 
CMS will provide FFP, not to exceed the following limits. If Congress mandates a 
different limit, then the different limit shall apply. 

State Fiscal Year 

1993-1994 
1994-1995 
1995-1996 
1996-1997 
1997-1998 
1998-1999 
1999-2000 „„,,.... . 



Spending Limit (Federal Funding) 


in millions) 


$2,108 


$ 2,283 


$2,454 . . 


$ 2,594 


$ 2,726 


$2,865 


$3,011 
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2000-2001 $3,165 

2002 (July-Dec.) $1,663 

January 2002 $ 284 

Feb.2002Jan.2003 $3,527 

Total $26,680 



I Budget neutrality wiU be determked on a nin 

an annual basis. Any savings from budget neutrality may only be applied to an eligibility 
m expansion or to offset demonstration costs in excess of the budget neutrality caps during 

A this period. The State must submit for CMS approval a waiver amendment requestiiig the 

expansion. In its amendment, the State must demonstrate that the expansion is 
, sustainable, even when the accrued savings from the initial eight-year waiver period are 

exhausted. 

To ensure that the State does not deviate significantly from the annual caps, CMS will 
limit cumulative annual FEP under the demonstration according to the following 
schedule: 

Cumulative Target 

(Federal Funding) 
(ui millions) 
-Year 1 target +8 percent $2,277 

-Years 1-2 target Hh 6 percent $4*654 

-Years 1-3 target +4 percent $7,119 

-Years 1-4 target +2 percent $9,628 

-Years 1-5 target $12,165 

-Years 1-6 target +4 percent $15,631 

-Years 1-7 target + 2percent $18,402 

- Yeans 1-8 and next 6 months target $22,869 

-Years 1- January 2003 target $26,680 

IT the State exceeds the cumulative 

within 90 days, a plan eithesr to downsize its program or to 

growth. If expenditures growth continues to exceed the targets in the two subsequent 

quarters, the subsequent year targets will be adjusted to assure budget neutrality over the 

eleven year life of the demonstration program. 

.j 17. The State shall, within the time frame specified in law, come into compliance with any 
3 changes in Federal law affecting the Medicaid program that occur after January 1, 1994, 

to the extent that the changes are applicable to programs bdng opwated under section 
1115 demonstration waivers. If the change requires a reduction in federal financial 

¥ ] participation in expenditures under such a demonstration, the State will adopt, subject to 

CMS approval, modified budget limits for TennCare as necessary to comply with such 
change. The modified budget limit would be effective upon implementation of the 
change in Federal law, as specified in the law. ^j*^ 17J 
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1 8. Tennessee must maintain procedures so that hospitals will be able to distinguish 

individuals who are eligible under current law from individuals who are only eligible 
because of the demonstration. 

1$. The State will submit quarterly progress reports, which are due 60 days after the end of 
each quarter. The reports should include a discussion of events occurring during the 
quarter that affect health 

package, and other operational issues. The report should include a separate discussion of 
State efforts related to the collection and verification of encounter data. The report 
should also include proposals for addressing any problems identified in the quarterly 
report, totalization of health services based on encounter data should be reported on a 
quarterly and cumulative basis by health plan At a minimum, this should include 
physician visits, hospital admissions, and hospital days per 1,000 member months, 
broken out by pregnant women, other adults, and children. 

20. The State will submit a draft annual report, documenting accomplishments, project status, 
quantitative and case study findings, and policy and admimstradye difficulties no later 
than 120 days after the eiid of each calendar year of operation. Within 30 days of receipt 
of comments from ORD, a final annual report will be submitted. 

21. During the last 6 months of the demonstration, no enrollment of individuals who would 
not be eligible under current law will be permitted. 

22. Tennessee will implement modifications to the demonstration by submitting revisions to 
the original proposal for CMS approval. The State shall not submit amendments to the 
approved State plan relating to the new eligibles. 

23 . The State must continue to insure that an adequate MIS is in place and provide evidence 
of such to CMS upon request One feature of the system must be to report current 
enrollment by plan. 

24. The State must continue to assure that its eligibility determinations are accurate. 

25. The CMS project officer or designee will be available for technical consultation at the 
convenience of the awardee within 5 working days of telephone calls and within 10 
working days on progress reports and other written documents submitted. The State will 
be similarly available for consultation with CMS. \\ 

26. The awardee shall, within a reasonable period of time to be defined by the Secretary, 
conform the demonstration to any national health care reforms that may be enacted. 

27. A draft final report should be submitted to the CMS project officer for comments. CMS's 
comments should be taken into consideration by the awardee for incorporation into the 
final report. The awardee should use the CMS, Office of Research and Demonstrations 1 
Authors Guidelines: Grants and Contracts Final Reports in the preparation of the figal - _ - 
report. The final report is due no later than 90 days after the termination of the prSJteSE. -*■'•* 
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28, CMS nmy suspend or terminate any proje^ 

date of expiration, whenever it determines that the awardee has materially failed to 
comply with the terms of the project. CMS will promptly notify the awardee in writing 
of the determination and the reasons for the suspension or termination, together with the 
effective date. CMS reserves the right to withdraw waivers at any time if it determines 
that continuing the waivers would no longer be in the public interest. If a waiver is 
withdrawn, CMS will be liable for only normal close-out cost?, 

29. The awardee shall assume responsibility tor the accuracy and completeness of the 
information contained in all technical documents and reports submitted. The CMS 
project officer shall got direct the interpretation of the data used in preparing these 
documents and reports. 

3 0. The awardee shall develop and submit detailed plans to protect the confidentiality of all 
project-related information that identifies individuals. The plan must specify that such 
information is confidential, that it may not be disclosed directly or indirectly except for 
purposes directly connected with the conduct of the project, and that informed written 
consent of the individual must be obtained for any disclosure. 

3 1. At any phase of the project, including at the project's conclusion, the awardee, if so 
requested by the project officer, must submit to CMS analytic data file(s), with 
appropriate documentation, representing the data developed/used in end-product analyses 
generated under the award. The analytic file(s) may include primary data collected, 
acquired, or generated under the award and/or data furnished by CMS. The content, 
format, documentation, and schedule for production of the data filers) will be agreed 
upon by the principal investigator and the CMS project officer. The negotiated formats) 
could include both file(s) that would be limited to CMS internal use and file(s) that CMS 
could make available to the general public. 

32. At any phase of the project, including at the project's conclusion, the awardee, if so 
requested by the project officer, must deliver to CMS any materials, systems, or other 
items developed, refined, or enhanced in the course of or under the award. The awardee 
agrees that QMS shall have rpyalty^firee, nonexclusive and irrevocable rights to 
reproduce, publish, or otherwise use and authorize others to use the items for Federal 
Government purposes. 

33 . In order to track expenditures under this demonstration, Tennessee must submit the 
following forms for TennCare on a quarterly basis. Submit only one set of HCF A-64s for 
the project. 

HCFA-64,9 HCFA-64,9a 

HCFA-64.9p HCFA-64.90 

HCFA-64,10 HCFA-64 Certification v 

HCFA-6410p HCFA-64 Summary m j^ 
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Report all administrative and service expenditures allowed under the waivers approved 
for this demonstration. Do not include expenditures related to research and evaluation 
activities. These activities are funded separately. 

34. By August 1, 1995, the. State will provide to HCFA a complete explanation of the 
availability and sources for funding TennCare for SFY 96 and later. Within 60 day a of 
that submission, the State will submit a written plan for funding the project for the 
remainder of the 5-year term of the waivers. The plan should include approaches that 
will demonstrate that the size of the project comports with the level of expected State 
funding. Appropriate support for the adequacy and sources of funding must be included 
in the written plan. 

35. By August 15, 1995, the State will provide a detailed explanation of the grievance 
procedures currently in place at the State level and at each MCO, as well as planned 
modifications to those procedures, including a timetable for any changes. 

36. By August 15, 1995, the State will provide a detailed explanation of the circumstances 
and process for changes in individuals' plan enrollment This discussion must include, at 
a minimum, who may initiate changes in enrollment, the process for handling such 
change requests, including the amount of time to effect such a change, the criteria for 
allowing plan enrollment changes, and a discussion of the State's current systems 
capabilities and planned improvements with respect to an audit trail of enrollment 
changes. 

37. Alternative monitoring approaches will be required until the State can demonstrate that it 
can use valid encounter data for monitoring the demonstration. The State will provide a 
work plan by August 15, 1995, for monitoring provision of services by MCOs, 
documentation of actual participation by providers, and a separate action plan for 
detecting fraud 
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July 10, 2000 

Dear State Health Officials: 

The purpose of this letter is to provide you with a policy clarification related to 
Medicaid and the State Children's Health Insurance Program (SCHIP) 
concerning the Interpretation of the term "optional targeted low-income child," 

We included a definition of optional targeted low-income children in the Notice 
of Proposed Rulemaking that was published in the Federal Register on 
November 8, 1999 (HCFA 2006-P, 64 FR 60882) and will respond to public 
comments when the final SCHIP rule is published later this year. However, in 
order to provide guidance to States in the interim, we are issuing this policy 
clarification in advance of the final rule. 

Background 

Section 4911 of the Balanced Budget Act (BBA) established a new Medicaid 
definition for the term "optional targeted low-income children" by adding 
section 1905(u)(2)(B) to the Social Security Act Section 1905(u)(2)(B) 
defines an optional targeted low-income child as a child who meets the 
definition of "targeted low-income child" in section 2110(b)(1) of the Act and 
who would not qualify for medical assistance under the Medicaid State plan in 
6ffect on March 31, 1997. This definition is referenced in the definition of a 
new eligibility group for optional targeted low-income children, at section 
1902(a)(10)(A)(li)(XIV) of the Act. The statute also provides an enhanced 
Federal matching rate for States providing coverage to children meeting the 
definition of optional targeted low-income children (whether they are in that 
new Medicaid eligibility group or another Medicaid eligibility group). 

The enhanced matching rate is thus available only for eligibility expansions 
since March 31, 1997. The Department has generally interpreted this 
restriction to apply to statewide section 1115 demonstration projects in effect 
on that date. This interpretation assures that the enhanced matching rate is 
reserved for eligibility expansions. Moreover, the Department believes it is 
reasonable to accord parallel treatment to States that had expanded eligibility 
through adding optional eligibility groups to their regular Medicaid program 
and States that had expanded eligibility by offering equivalent coverage under 
section 1115 demonstration projects. 

Policy Clarification 

While we intend, in general, to continue interpreting the statute as set forth 
above, we believe that a more refined definition of "optional targeted low- 
income child" is appropriate to recognize circumstances in which eligibility 
under a section 1115 demonstration project was never intended to be ql^ t 175 
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regarded as equivalent to traditional Medicaid eligibility. Limited exceptions to 
the general Interpretation would help States provide coverage to uninsured 
children, as Intended by the statute, without compromising the provisions of 
the law that are designed to assure that SCHIP funds are spent on new 
coverage. 

Thus, we will no longer consider demonstrations that were significantly limited 
|n scope to be part of the Medicaid State plan In effect for these purposes. 
Specifically, demonstrations that granted coverage to a new group of eligible 
children but that did not provide a comprehensive benefit package that 
included Inpatient hospital coverage will not be considered part of the State 
plan in effect for purposes of this definition. We will also exclude 
demonstrations that did not time-limit coverage, but that limited eligibility 
both by allowing only children who were previously enrolled In Medicaid to 
qualify and Imposing premiums as a condition of participation in the 
demonstration. 

We are excluding these types of demonstration projects because they are 
particularly narrow in scope and did not provide coverage equivalent to that 
ordinarily available under a Medicaid State plan. We believe this clarification is 
consistent with the statutory definition, which seeks to ensure that States 
receive the enhanced Medicaid matching rate only for expansions of Medicaid 
eligibility. Because of the limited nature of these demonstration projects, we 
believe it is consistent with this purpose to permit States to receive the 
enhanced matching rate when expanding traditional Medicaid eligibility to 
children who could have been eligible only under the limited terms and 
benefits of the demonstration. 

Based on this interpretation, States may claim enhanced match for "optional 
targeted low-income children" who were previously eligible for the types of 
demonstration projects described above, to the extent that the State expands 
traditional Medicaid eligibility to these children. In order to extend traditional 
Medicaid eligibility to these children and receive enhanced Federal matching 
payments, States will be required to have an approved title XXI State plan, 
and to submit any necessary amendments to their title XXI plans and title XIX 
plans or demonstration projects under section 11 15, and must comply with 
applicable Medicaid rules. 

We will apply a parallel interpretation to the language "under the State plan 
under title XIX" for purposes of the SCHIP maintenance of effort provision at 
section 2105(d)(1) of the Act, and for purposes of the definition of "Medicaid 
applicable Income level" at section 2110(b)(4) of the Act, As a result, .children 
previously eligible for the types of demonstration projects described above 
may also be Included In a separate child health program as "targeted low- 
income children," 

We continue to interpret the statute and Congressional intent to generally 
exclude children from the definition of "optional targeted low-Income child" 
who would be eligible under a statewide demonstration project authorized 
through section 1115(a) of the Act, The Administration also continues to « mj% 
support its budget proposal to allow States to receive enhanced mafcetfabrall * * ° 
children above Medicaid mandatory eligibility, Irrespective of when the State 
expanded coverage to them, if allotments are Increased through legislation. 
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I hope this Information Is helpful. Please contact Cynthia Shirk at (410) 786- 
6614 If you have questions about this guidance. We look forward to continuing 
to work together toward accomplishing the goal of providing health care to 
uninsured children. 

Sincerely, 

Tim Westmoreland 
Director 

cc: 

All HHS Regional Directors 

All HCFA Regional Administrators 

Ail HCFA Associate Regional Administrators for Medicaid and State Operations 

Lee Partridge, American Public Human Services Association 

Brett Ewig, Association of State and Territorial Health Officials Joy Wilson, 

National Conference of State Legislatures 

Matt Salo, National Governors' Association 

Last Modified on Thursday, May 16, 2002 

Health and Human Services | FlrstGov | Privacy & Security | Accessibility | Help 

| FOIA | Medicare, gov 

Centers for Medicare & Medicaid Services CjfMFSj 

7500 Security Boulevard, Baltimore MD 21244-1850 7 

CMS Telephone Numbers 
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Health Services ~~ 

Medicare Part A Intermediary 

A CMS Contracted intermediary 

July 19, 2005 



P. 0. Box 23046 •Jackson, MS • 39225-3046 
1064 Flynt Drive • Flowood, MS • 39232-9570 



Mr. Wilson C. Leong 

Director, Medicare Operations/Prime Contracts 

Blue Cross Blue Shield Association 

225 North Michigan Avenue 

Chicago, Illinois 60601 

(312) 297-5869 



Re: Intermediary's Preliminary Hearing Brief 
Methodist Hospitals of Memphis 
Provider Number 44-0049 
FYE: December 31 , 2000 
PRRB Case Number: 05-0678 



RECEIVED 

JUL 2 l 2005 



PROVIDER REIMBURSEMENT 
REVIEW BOARD 



Dear Mr. Leong: 

Enclosed please find one copy of the Intermediary's preliminary hearing brief for 
the referenced case. 

If you have any questions, please contact me at (601 ) 664-4266 or Ms. Jan Hyde 
at (601) 664-4573. 



Sincerely, 



Wanda W. Mathis 

State Manager, Mississippi Provider Audit 

Enclosure 

cc: Ms. Susanne Cochran 

Chairperson, Provider Reimbursement Review Board 

Ms. Mary Susan Philp - Powers, Pyles, Sutter & Verville PC 
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BEFORE THE PROVIDER REIMBURSEMENT REVIEW BOARD 



Methodist Hospital of Memphis 
Provider No. 44-0049 

(Provider) 

) 
vs. 

TriSpan Health Services, 
a Member of the Blue Cross and Blue Shield 
Association, An Association of Independent 
Blue Cross and Blue Shield Plans/Blue Cross 
and Blue Shield Association 

(Intermediary) 



PRRB Case No. 05-0678 



FYE 12/31/2000 



INTERMEDIARY'S POSITION STATEMENT 



Submitted by: 



Wanda Mathis 
State Manager 
TriSpan Health Services 
1064 Flynt Drive 
Jackson, MS 39232 

601.664.4266 
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INTERMEDIARYS FINAL POSITION PAPER 

METHODIST HOSPITALS OF MEMPHIS 

PROVIDER NO. 44-0049 

FYE 12/31/00 
PRRB CASE NO. 05-0678 
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BEFORE THE PROVIDER REIMBURSEMENT REVIEW BOARD 



Methodist Hospitals @f Memphis 
Provider No. 44-0040 

(Provider) 



vs. 



TriSpan Health Services, 

a Member of the Blue Cross and Blue Shield 

Association, an Association of Independent 

Blue Cross and Blue Shield Plans/ 

Blue Cross and Blue Shield Association 

(Intermediary) 



PRRB Case No. 05-0678 
FYE 12/31/00 



INTERMEDIARY'S POSITION PAPER 



Submitted By: 



Wanda M. Mathis 
State Manager 
Mississippi Provider Audit 
TriSpan Health Services 
1064 Flynt Drive 
Flowood, MS 39232 

601.664.4266 



and 

Raymond C. Pietrucha 

Consultant 

Strategic Government Initiatives 

Blue Cross and Blue Shield Association 

225 North Michigan Avenue 

Chicago, IL 60601 

312.297.5753 



September 15, 2005 
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I. INTRODUCTION 



The Provider is a general short term acute care hospital located in Memphis, 
Tennessee. The Provider is one of several hospitals and other providers, which are 
part of Methodist Healthcare. The Provider also operates a hospital-based 
psychiatric unit and a hospital-based skilled nursing facility. 

Relevant statistics are as follows: 



Date Certified for Program Participation 
Hospital 
SNF 

Number of Adult, Pediatric and 
Intensive Care Unit Beds 

Hospital 

Subprovider 

SNF 



7/1/66 
6/1/89 



1,211 
72 
22 



Medicare Discharges 
Hospital 
Subprovider 

Total Discharges 
Hospital 
Subprovider 

Percent of Medicare Discharges 
to Total Discharges 

Hospital 

Subprovider 

Date of Notice Program 

Reimbursement: 

Original 

Date of Appeal Request 



19,388 
771 



58,146 
1,223 



33.34% 
63.04% 



8/23/2004 
02/02/2005 
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II. REMAINING ISSUES AND ADJUSTMENTS IN DISPUTE 

Issue 1: Was the Intermediary's adjustment of the Graduate Medical Education 
(GME) per resident amount proper? 

Adjustment Number 28 

Reimbursement Effect $236,137 

Issue 2: Was the Intermediary's adjustment of the disproportionate share (DSH) 
payment proper? 

Adjustment Number 41 and 43 

Reimbursement Effect $128,979 
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III. INTERMEDIARY'S POSITION 
General 

t 

42 U.S.C. Section 1395x(v) sets forth the general principle that Medicare 
reimbursement be based on the reasonable costs of furnishing services to 
Program beneficiaries, subject to applicable limitations. 

42 U.S.C. Section 1395hh establishes the Secretary's authority to prescribe the 
related Program regulations and instructions that are consistent with Program 
laws. 

42 U.S.C. Section 1395ww (in various subsections) sets forth the basis for payment 
to hospitals inpatient hospital services under the prospective payment system 
(PPS). 

Section IV of this position paper summarizes the Program laws, regulations and 
instructions that supported the Intermediary's determinations, adjustments or 
arguments. 
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Issue 1 : Was the Intermediary's adjustment of the GME per resident amount 
proper? 

A. Facts 

The Provider (Methodist Hospital of Memphis) operated a graduate medical 
education (GME) program through an affiliation with the University of Tennessee. 
In October of 1995, the Provider merged with LeBonheur Children's Hospital 
which also had a GME program. The Intermediary computed an aggregate 
weighted average per resident amount for primary care residents, and an 
aggregate weighted average per resident amount for all other residents. The 
Intermediary's adjustment number 28 (Exhibit 4) identifies the updated per 
resident amount for primary care and all other residents. 

B. Argument 

The Provider argues that there is not authority in the Medicare statute, 
regulations, or any manual provisions to support the use of an average per 
resident amount after the merger of two providers. The Provider states that in all 
other context, the Medicare program has applied the rates applicable to the 
surviving provider after a merger. Accordingly, the Provider requests that the 
Intermediary use the surviving provider per resident amounts instead of the 
weighted average per resident amount. 

The question of computing a per resident amount for merged hospitals appears in 
the Federal Register , dated May 12, 1998, FY 1998 PPS Response to 
Comments, (Reg-Adopt, Med-Guide 1998-1 Med-Guide TB1f46,285, CCH). 

Comment: Several commenters asked about application of the cap for 
hospitals that merged after December 31 , 1996 but before the 
Balanced Budget Act (BBA), where only one hospital maintains its 
provider number and participation agreement. Another commenter 
stated that the law and regulations do not address application of the 
resident cap for hospital mergers and acquisitions. These commenters 
do not believe that it was the intent of the BBA to eliminate funding for 
residents when hospitals merge. Another commenter stated that 
applying the limits based on cost reports ending on or before 
December 31 , 1 996, does not allow for the long-term plans of 
providers attempting to reduce medical education costs and 
consolidate programs. The commenters recommended that the Center 
for Medicare and Medicaid Services (CMS) interpret the BBA 
provisions to allow hospitals that merged after the base year to include 
the count of both hospitals. Some commenters suggested that another 
approach would be to redefine an affiliated group to include hospitals 
that merged after the December 31 , 1996 ( cost reporting period. 
Another commenter stated that where there is a merger involving two 
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hospitals, the merged cap should reflect a 12-month cost reporting 
period . This commenter suggested we amend the regulations 
specifically to ensure that the Full-time Equivalent (FTE) cap is based 
on the equivalent of a 12-month cost report in the context of a merger. 

Response: We agree with the commenters that when there is a 
merger, the cap for the hospital should reflect the base year FTE 
counts for the hospitals that merged. This is consistent with the 
principle of limiting payments based on the base year specified in the 
statute. Also, in implementing the COBRA 1985 provision establishing 
a hospital-specific per resident amount in the situation of a merger, we 
have calculated the revised per resident amount for the merged 
hospital using an FTE weighted average of each of the respective 
hospital's per resident amount which is part of the merger. We believe 
that it would be appropriate to address the FTE caps using the same 
principle. For purposes of this final rule, where two or more or more 
hospitals merge after each hospital's cost reporting period ending 
during FY 1996, the merged hospital's FTE cap will be an aggregation 
of the FTE cap for each hospital participating in the merger. We are 
modifying Sec. 413.86(g)(6) to reflect this change. 

With regard to the comment that we modify the regulations to ensure 
that the FTE caps are applied on the basis of a 12-month cost 
reporting period specifically in the context of mergers and acquisitions, 
the existing regulations state that the fiscal intermediary may make 
appropriate modifications to apply the FTE cap based on the 
_. equivalent of a 1 2-month cost reporting period. We do not believe that 
additional regulatory revisions are warranted. 

The Intermediary's use of the weighted average per resident amount for the 
primary and other residents is in conformance with CMS instructions. 

C. Conclusion 

The Intermediary requests that the Provider Reimbursement Review Board affirm 
its adjustment. 
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Issue 2: Was the Intermediary's adjustment of the disproportionate share (DSH) 
payment proper? 

A. Facts 

The intermediary excluded the Section 1115 waiver days for the DSH payment 
calculation (Exhibit 5). 

B. Argument 

The Intermediary notes in the Federal Register Vol. 65, No. 13 dated Thursday, 
January 20, 2000, section I (B) that, "Under the current policy, hospitals were to 
include in the Medicare DSH calculation only those days for populations under the 
section 1115 waiver who were or could have been made eligible under a State 
plan. Patient days of the expanded eligibility groups, however, were not to be 
included in the Medicare DSH calculation." In addition, section VI (B) states in 
part, "our policy was that these days were not allowable prior to the effective date 
of this interim final rule with comment period." 

42 CFR 412.106 (b)(4)(ii) states, "effective with discharges occurring on or after 
January 20, 2000, for purposes of counting days under paragraph (b)(4)(l) of this 
section, hospitals may include all days attributable to populations eligible for Title 
XIX matching payments through a waiver approved under section 1 1 1 5 of the 
Social Security Act." It is clear to the Intermediary that section 1115 days were to 
be excluded from the DSH computation prior to January 20, 2000. 

Program Memorandum A-01-13 dated January 25, 2001 re-issues Program 
Memorandum A-99-62, Change Request 1052 dated December 1999. In 
Program Memorandum to Intermediaries A-01-13, CMS clarifies their policies to 
Intermediaries for the hold harmless provision for cost reporting periods beginning 
before January 20, 2000 concerning Section 1115 days. The Program 
Memorandum addresses (1 ) Hospitals That Received Payments Reflecting the 
Erroneous Inclusion of Days at Issue and (2) Hospitals That Did Not Receive 
Payments Reflecting the Erroneous Inclusion of Days at Issue. The Intermediary 
has not knowingly allowed the provider to include the Section 1115 days in the 
DSH computation. Therefore, the Intermediary contends the provider should be 
treated according to the instructions under (2) as noted previously. 

The instructions in Program Memorandum to Intermediaries A-01-13 for Hospitals 
That Did Not Receive Payments Reflecting the Erroneous Inclusion of Days at 
Issue is as follows: 

"If a hospital did not receive payment based on the erroneous inclusion of general 
assistance or other State-only health program, charity care, Medicaid DSH, and/or 
waiver or demonstration population days for cost reports that were settled before 
October 15, 1999, and the hospital never filed a jurisdictionally proper appeal to 

~*~ 189 
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the PRRB on this issue, you are not to pay the hospital based on the inclusion of 
these types of days for any open cost reports for the cost reporting periods 
beginning before January 1 1 2000. Furthermore, on or after October 1 5, 1999 you 
are not to accept reopening requests for previously settled cost reports or 
amendments to previously submitted cost reports pertaining to the inclusion of 
these types of day in the Medicare DSH formula. 

The Intermediary contends that 42 CFR 412.106 clearly indicates section 1115 
days were not to be included in the DSH computation prior to January 20, 2000. 
In addition, the provider did not qualify under the hold harmless provision as set 
forth in Program Memorandum to Intermediaries A-99-62 dated December 1999 
later re-issued as Program Memorandum to Intermediaries A-01-13 dated 
January 25, 2001. 

C. Conclusion 

The Intermediary requests that the PRRB affirm its adjustment. 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 
PROVIDER REIMBURSEMENT REVIEW BOARD 
2520 Lord Baltimore Drive, Suite L 
Baltimore MD 21244-2670 
Phone: 41tl-7B6-7fi71 FAX: Ain.7fifi.S9Qa 



Suzanne Cochran, Chairperson 
Martin W. Hoover, Jr., Esq. 
Gary B. Blodgett, D.O.S. 
Elaine Crews Powell, CPA 
Anlall Mulchandanl-West 



CERTIFIED MAIL 

Powers, Pyles, Sutter & Verville, P.C. 

Mary Susan Philp, Esq. 

Twelfth Floor 

1875 Eye Street, N.W. 

Washington, DC 20006 5409 

RE: Acknowledgement and Critical Due Dates 
Case Number: 05-0678 
Date Filed: 2/2/2005 

Provider Name: Methodist Hospitals of Memphis 
Provider Number: 44-0049 
Appealed Year - FYE: 1 2/3 1 /2000 



FEB 2 4 2005 



The Provider Reimbursement Review Board ("Board") has received your request for a hearing. You 
will need to obtain a copy of the Board's instructions which are located on the Board's web site at 
http://wwwxms.hhs.gov/providers/prrb/prrb.asp . If internet access is not available to you, you may 
call the Board at (410) 786-2671 and request that a copy be mailed to you, 

You must reference the case number and provider information on all correspondence with the Board. 
If any of the above information is incorrect, you must inform the Board, in writing, within 30 days of 
this letter. 

DUE DATES 



1 st of June 2005 

Provider's Preliminary Position Papers due to Intermediary (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 

1 st of August 2005 

Intermediary's Preliminary Position Papers due to Provider (with letter to the Board certifying that 
preliminary position paper due date has been met and copy of the first page only of the preliminary 
position paper). 



1" of October 2005 

Final position papers due to the Board from both Parties. 



Certified Article Number 



71tD 3101 1AMA MtM t718 



SENDERS RECORD 



Certified Article Number 



71t0 31D1 -TOMB Mtn t75s 



SENDERS RECORD 
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DISMISSALS 

You are responsible for pursuing your appeal in accordance with the Board's procedures, which are 
outlined in the Board's Instructions. You must file your position papers, regardless of any outstanding 
jurisdictional challenges, motions or subpoena requests. If you miss any of your due dates including 
meeting either position paper due date, the Board will dismiss your appeal. The Board will not send a due 
date reminder. If the Intermediary fails to meet its deadlines, the Board will contact the Centers for 
Medicare and Medicaid Services (CMS) about contract compliance and will schedule a hearing date. 

TENTATIVE HEARING DATE 

February 2006: Tentative month and year of hearing. 

The Board will send you a Notice of Board Hearing to notify you of the specific time, date and location of 
the hearing. The Notice of Hearing will be issued at least 30 days prior to the actual hearing date. 

OPTIONS 

You may make a written request, at any time, that: 

Your month of hearing be rescheduled to an earlier month; 

Your case be heard based on the submitted record; 

Your case be conducted by video or teleconference; 

Your case be resolved through alternative dispute resolution/mediation; 

Your case be reviewed in a pre-hearing conference with a Board member. 

If you request any of these options, you must continue to meet with the due dates set forth in this letter 
until you araTTteUai^j/^garding \pur request by the Board. 




Steven R. Kirsh, Director 

Division of Jurisdiction & Case Management 

cc: TriSpan Health Services 
Gary Gerber, CP A 
Director, Provider Audit 
P.O. Box 23046 
Jackson, MS 39225 

Wilson C. Leong 

BC & BS Association 

225 North Michigan Avenue 

Chicago, IL 60601-7680 ^ 191 
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ivJlfth Floor 

1875 Eye Street, NW 

Washington, DC 20006-5409 

Phone: (202) 466-6550 

Fax: (202) 785-1756 

www.ppsv.com 



Filed 06/22/2006 
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MARY SUSAN PH1LP 

(202) 872-6735 
Susan.Philp@ppsv.com 



February 2, 2005 



FEDERAL EXPRESS 

Suzanne Cochran, Esq. 

Chairman 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, Maryland 21244-2670 



FEB -3 2005 

PROV,D Ri fl Vl iS M e B oTo eMENT 



Re; Methodist Hospitals of Memphis; 
Provider No. 44-0049; 
Fiscal Year Ending December 31, 2000 

Dear Ms. Cochran; 

Pursuant to Section 1878(a) of the Social Security Act, the above-captioned provider 
hereby appeals the notice of program reimbursement ("NPR") issued for its fiscal year ending 
December 3 1 , 2000. A copy of the NPR is attached as Exhibit 1 . 

The provider appeals the following issues; 

( 1 ) Adjustment of GME per-resident amount; audit adjustment number 28; 
approximate reimbursement effect - $236,1 37; 

The Provider contends that the Intermediary's use of a weighted average 
per-resident amount following the Provider's merger with LeBonheur 
Children's Hospital is contrary to the Medicare statute and regulations. 42 
U.S.C. § 1395ww(h); 42 C.F.R. § 413.86(e)(1). The Intermediary should 
have used the Provider's pre-merger per-resident amount. The audit 
adjustment for this issue and calculations showing the approximate 
reimbursement impact are attached as Exhibit 2. 
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Suzanne Cochran, Esq. 
February 2, 2005 
Page 2 



(2) Adjustment of disproportionate share ("DSH") payment (Medicaid days 
percentage); audit adjustment numbers 41; approximate reimbursement 
effect -$13 1,493. 

The Provider contends that the Intermediary's calculation of the Provider's 
DSH payment is contrary to the Medicare statute and regulations. 42 
U.S.C § 1395ww(d)(5)(F); 42 C.RR. § 412.106, Specifically, the 
Provider contends that the days attributable to all patients eligible for 
Medicaid through the State of Tennessee's Section 1115 waiver program, 
not just the days for patients who would have been eligible for Medicaid 
absent the waiver, should have been included in the number of Medicaid 
eligible days used for purposes of the DSH calculation for the entire cost 
reporting period (not just the period after January 20, 2000). The audit 
adjustment for this issue and calculation showing the approximate 
reimbursement impact are attached as Exhibit 3. 

The amount in controversy exceeds the required jurisdictional amount of $10,000. The 
NPR is dated August 23, 2004. Therefore, this appeal is timely filed. 

The provider contends that the intermediary's determinations on these items were 
arbitrary and capricious, contrary to the Medicare statute, regulations and manual provisions, and 
otherwise contrary to law. The provider reserves the right to add other appeal items prior to the 
commencement of the hearing. 

The provider appoints as its legal representative the law firm of Powers, Pyles, Sutter & 
Verville, P.C., located at 1875 Eye Street, N.W., Twelfth Floor, Washington, D.C 20006 
(Exhibit 4). 



Sincerely, 




Mary Susan Philp 
Enclosures 

cc: TriSpan Health Services 

Blue Cross and Blue Shield Association 
Lewis T. Peeples 



* 
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Twifth: 



Floor 
1875 Eye Street, NW 
Washington, DC 20006-5409 
Phone: (202) 466-6550 
Fax: (202) 785-1756 
www.ppsv.com 



MARY SUSAN PH1LP 
(202) 872-6735 
Susan.Philp@ppsv,com 



February 2, 2005 



FEDERAL EXPRESS 

Suzanne Cochran, Esq. 

Chairman 

Provider Reimbursement Review Board 

2520 Lord Baltimore Drive, Suite L 

Baltimore, Maryland 21244-2670 

Re: Methodist Hospitals of Memphis; 
Provider No. 44-0049; 
Fiscal Year Ending December 3K 2000 

Dear Ms. Cochran: 

Pursuant to Section 1878(a) of the Social Security Act, the above-captioned provider 
hereby appeals the notice of program reimbursement ("NPR") issued for its fiscal year ending 
December 3 1 , 2000. A copy of the NPR is attached as Exhibit 1 . 

The provider appeals the following issues: 

(1) Adjustment of GME per-resident amount; audit adjustment number 28; 
approximate reimbursement effect - $23 6,137; 

The Provider contends that the Intermediary's use of a weighted average 
per-resident amount following the Provider's merger with LeBonheur 
Children's Hospital is contrary to the Medicare statute and regulations. 42 
U.S.C. § 1395ww(h); 42 C.F.R. § 413.86(e)(1), The Intermediary should 
have used the Provider's pre-merger per-resident amount. The audit 
adjustment for this issue and calculations showing the approximate * 
reimbursement impact are attached as Exhibit 2. 
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February 2, 2005 
Page 2 



(2) Adjustment of disproportionate share ("DSH") payment (Medicaid days 
percentage); audit adjustment numbers 41; approximate reimbursement 

effect- $131,493. 

The Provider contends that the Intermediary's calculation of the Provider's 
DSH payment is contrary to the Medicare statute and regulations. 42 
U.S.C § 1395ww(d)(5)(F); 42 CF.R. § 412.106. Specifically, the 
Provider contends that the days attributable to all patients eligible for 
Medicaid through the State of Tennessee's Section 1 1 15 waiver program, 
not just the days for patients who would have been eligible for Medicaid 
absent the waiver, should have been included in the number of Medicaid 
eligible days used for purposes of the DSH calculation for the entire cost 
reporting period (not just the period after January 20, 2000). The audit 
adjustment for this issue and calculation showing the approximate 
reimbursement impact are attached as Exhibit 3. 

The amount in controversy exceeds the required jurisdictional amount of $10,000. The 
NPR is dated August 23, 2004. Therefore, this appeal is timely filed. 

The provider contends that the intermediary's determinations on these items were 
arbitrary and capricious, contrary to the Medicare statute, regulations and manual provisions, and 
otherwise contrary to law. The provider reserves the right to add other appeal items prior to the 
commencement of the hearing. 

The provider appoints as its legal representative the law firm of Powers, Pyles, Sutter & 
Verville, P,C, located at 1875 Eye Street, N.W., Twelfth Floor, Washington, D.C 20006 
(Exhibit 4), 



Sincerely, 




Mary Susan Philp 
Enclosures 

cc: TriSpan Health Services 

Blue Cross and Blue Shield Association 
Lewis T. Peeples 



f w 
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kRISPAN www.trispan.com 

Health Services " ~~ p. o. box 23046 • lackson, ms • 39225-3046 

' Medicare Part A Intermediary m* Rv* onve • flowood, ms • 39232-9570 

A CMS Contracted Intermediary 
August 23, 2004 

NOTICE OF 

PROGRAM REIMBURSEMENT 

Ms, Marybeth Nagle, Director of Reimburs 
Methodist Healthcare- Memphis Hospitals (440049) 
1211 Union Avenue 
Suite 600 
Memphis, TO 38104 

RE: Cost Settlement for Provider No. 440049 and all Sub-Units: 443500 445225 
44S049 

Dear Ms. Nagle: 

This is a Medicare NOTICE OF PROGRAM REIMBURSEMENT based on a Cost Settlement 
for the cost report period ended 12/31/00. See the attached Transaction 
Summary . 

According to our calculations, we show an amount due the provider as follows: 

Net Amount Due the Provider: $ 599,065 
See Attached Transaction Summary 



This amount will appear on your Remittance Advice dated 08/25/04. 

We have issued our report on your cost statement for this reporting period, and 
your copy iB enclosed. This is a final report subject to interpretations of 
the "Principles of Reimbursement for Provider Cost" by the Health Care 
Financing Administration. These adjustments include the appropriate reference 
to applicable laws, regulations, and general instructions UBed as a basis for 
these adjustments. Please be informed that the Intermediary Determination 
communicated by this NPR may be revised in accordance with 42 CFR 405.1885. 
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Methodist Heax_,care- Memphis Hospitals 
440049 12/31/00 

If you disagree with the cost report adjustments which have been made by this 
office, you have the right to appeal in writing within 180 days from the date 
of this notice. If you disagree with adjustments aggregating $10,000 or more 
in Program reimbursement, your appeal should be made to the Provider 
Reimbursement Review Board (PRRB) > To request a group appeal, the amount in 
controversy must be at least $50,000 for any group of providers, including 
those under common ownership or control, where the matters in controversy 
involve a common question of fact, law or regulation, or HCFA ruling. Appeal 
information and procedures are available in HCFA Pub. 15-1, Chapter 29, and in 
the CCH Medicare and Medicaid Guide, paragraphs 7679-7791. Copies of the HCFA 
Pub. 15-1 sections may be obtained from: 

National Technical Information Service 
5858 Port Royal Road 
Springfield, VA 22161 
(703) 487-4650 

Should you request an appeal to the PRRB, your written request should be 
directed to: 

Chairman 

Provider Reimbursement Review Board 
P.O. Box 31712 
Baltimore, MD 21207-8712 
(410) 786-2671 

Please also submit copies of your request to Mr, Gary Gerber, Director of 
Provider Audit, at our office and to the following address: 

Provider Reimbursement Review Board 
Appeals Coordinator 
Blue Cross Blue Shield Association 
22 5 North Michigan Avenue 
Chicago, IL 60601-7680 

If you disagree with adjustments aggregating at least $1,000 but less than 
$10,000, your appeal should be made to the Blue Cross Blue Shield Association 
under its Medicare Provider Appeals Procedures and is referred to as an 
Intermediary Appeal. Your written request should be directed to the following 
address: 

Intermediary Hearing Officer 

Reimbursement and Provider Appeals Department 

Blue Cross Blue Shield Association 

225 North Michigan Avenue 

Chicago, IL 60601-7680 

A copy of this request should also be submitted to Mr. Gary Gerber, Director of 
Provider Audit, at this office. 
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Methodist Healthcare- Memphis Hospitals 
440049 12/31/00 

"For information on the proper form and required content of an appeal request, 
please refer to 42 CFR 405,1809 - 405,1833 and HCFA Pub. 15-1, Section 
2910-2918 for Intermediary Appeals and 42 CFR 405.1835 - 405.1890 and HCFA Pub. 
15-1, Section 2920-2929 for PRRB Appeals. The appeal requests for either an 
Intermediary or PRRB Appeal must include the following: 

1.) Identification of items in dispute by adjustment number, 
amount, and description. 

2.) Reasons for disagreement with the Intermediary's 
determination on these items. 

3.) One copy of the NPR, or determination disputed and the 
pertinent portion of the adjustment report. 

In addition, Intermediary Appeal requests must include an 
estimate of the reimbursement in controversy for each item appealed. 

We strongly urge that you discuss with us any questions concerning the 
adjustments we have made. As you have 180 days from the date of the Notice of 
Corrected Program Reimbursement to formally file a request for appeal, there is 
ample opportunity for discussion without risk of any prejudice to your appeal 
rights. 

If you have any questions regarding this settlement, please contact our 
Provider Settlement Department at (601) 936-0105, extension 4683. For questions 
regarding specific audit adjustments, please contact our Baton Rouge Audit 
Office at () 343-0276. 

Sincerely, 



(klfal*' 



Eddie Price 

Supervisor, Provider Reimbursement 

Attachments 
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TRISPAN HEALTH SERVICES 

PROVIDER NAME: METHODIST HLTHC ARE -MEMPHIS HOEP 



PROVIDER NUHBER: 44-0049 



if 



RUN DATE: 08/02/2004 PAGE 15 
FISCAL PERIOD; 01/01/2000 TO 12/31/2000 



ADJ A6/A8 

# WS P F T LINE COLUMN LTR LINE EXPLANATION OF AUDIT ADJUSTMENTS 



AS INCREASE/ AS W/P 
REPORTED DECREASE ADJUSTED REF. 



27 Bl 


55 




1.06 




27 Bl 


56 




1.06 




27 Bl 


57 
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1.06 
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1.06 
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1.06 
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1.06 
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1.06 




27 Bl 


100. 


17 


1.06 




27 A6 5 


15 




5 


AA 


27 AS 5 


15 




9 


AA 



28 B3 4 



3 .19 1 



3,20 1 



Medical Supplies Charged to Pat 

Drugs Charged to Patients 

Renal Dialysis 

PEDIATRIC CLINICS 

Emergency 

Kidney Acquisition 

Liver Acquisition 

OTHER ORGAN ACQUISITION (SPECIF 

Giftr Flower, Coffee Shop & Can 

Physicians' private Offices 

LEAD PROGRAM 

3.06 RECL TO: NEW CAP REL COSTS - LEBONHEUR 

1.06 RECL FROM: OLD CAP REL COSTS - LEBONHEUR 
To remove Old CRC Lebonheur 
PRM 1:2328, 42 CFR 413.9 
WP reference A-5.28D 

Enter the primary care physician per 
resident amount 

Enter the other program per resident 
amount 

To properly report Per Resident 

Amount 

PRM 1:2702, 42 CFR 413-170 

WP Reference A-5.39 
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-3594 





4430 


-4430 





3490 


-349C 





18554 


-18554 
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-18121 





153 
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-690018 



^4-4 03. 00 -3431.06 60970.94 
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METHODIST HEALTHCARE - MEMPHIS HOSPITALS 
FYE DECEMBER 31, 2000 



DIRECT GRADUATE MEDICAL EDUCATION (GME) 

PRIMARY CARE/OB GYN 
NUMBER OF FTE RESIDENTS (WEIGHTED) 
UPDATED PER RESIDENT AMOUNT 
AGGREGATE AMOUNT 



MHM 
U sing MHMH ra te 



94.63 
64,402 



6,094,408 



Per cost repor 
TOTAL 



94.63 
60,971 

5,769,680 



ALL OTHER 

NUMBER OF FTE RESIDENTS (WEIGHTED) 
UPDATED PER RESIDENT AMOUNT 
AGGREGATE AMOUNT 



74.22 
60,983 



4,526,194 



74.22 
58,536 



4,344,516 



TOTAL AGGREGATE AMOUNT 

DIFFERENCE 
MHMH MEDICARE UTILIZATION RATE 

REIMBURSEMENT EFFECT 



10,620,602 
506,406 
46.63% 
$236,137 



10,114,196 
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TRISPAN HEALTH SERVICES 

PROVIDER NAME: METHODIST HLTHCARE-MEMPHIS HOSP 



PROVIDER NUMBER; 44-0049 



RUN DATE; 08/02/2004 PAGE 18 
FISCAL PERIOD: 01/01/2000 TO 12/31/2000 



ADJ 
tt WS P F 



A6/A8 
T LINE COLUMN LTR LINE 



EXPLANATION OF AUDIT ADJUSTMENTS 



AS 
REPORTED 



INCREASE/ AS W/P 

DECREASE ADJUSTED REF . 
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Hospital Adults & Peda . 

CVICU 

ICU SOUTH 

ICU NORTH 

Skilled Nursing Facility 
To adjust number of beds 

PRM 1:2306, 42 CFR 413,53 
WP reference B-l 

Hospital Adults & Peds. 

CVICU 

ICU SOUTH 

ICU NORTH 

Nursery 

Skilled Nursing Facility 

To adjust bed days available on 

Worksheet 5-3 

PRM 1:2408-, 42 CFR 413.53 

WP reference B-l 

Disproportionate share adjustment 
To adjust DSH payment amount 
PRM 1:2408, 42 CFR 413,53 
WP reference Q-7 

Total capital payments under 100% federal 
rate (see instructions) 

To adjust Total Capital under 100% 

Federal 

PRM 1:2408, 42 CFR 413,20 

WP reference Q-7 
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13 


976 


28 


-1 


27 


20 


4 


24 


33 


1 


34 


24 


-2 


22 



352458 


4667 


357125 


10248 


-366 


9882 


7320 


1464 


8784 


12078 


366 


12444 


3066O 


&d 


30744 


8784 


-853 


7931 



$©914412. 



12919555 
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Per Audit 

Total M'Caid 64,542 

Total DSH Reimbursement $1 9,341 ,301 

Addition of Waiver Days 482 

Appeal 

Total M'Caid Days 65,024 

Total DSH Reimbursement $19,472,794 

Additional Reimbursement $131 ,493 
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Methodist. 

Healthcare 



January 19, 2005 



Suzanne Cochran, Esq,, Chairman 
Provider Reimbursement Review Board 
2520 Lord Baltimore Drive, Suite L 
Baltimore, Maryland 21244-2670 

Re: Methodist Healthcare - Memphis Hospitals; 
Provider No. 44-0049; 
Fiscal Year Ending December 3 1 , 2000; 
Appointment of Provider Representative 

Dear Ms. Cochran: 

Methodist Healthcare - Memphis Hospitals appoints the law firm of Powers, 
Pyles, Sutter, Verville, RC. as its Provider Representative in its appeal for the above 
fiscal year. Please direct all communications related to this appeal to: 

Mary Susan Philp 

Powers, Pyles, Sutter & Verville, P.C 
1875 Eye Street, N.W., 12 th Floor 
Washington, D.C 20006-5409 

Thank you. 

Sincerely, 




Trip Peeples 

Director of Reimbursement 
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